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REFORM IN CRIMINAL PROCEDURE. 


ITHIN the present century some changes have been made 
in criminal pleading and procedure, in England and in this 
country. Quite generally the burdensome requirement of setting 


out 7 extenso, in perjury indictments, the proceedings in the course 
of which the perjury was committed, has been abolished. Cer- 
tain matters of mere form in indictments, —as the allegations 
“ against the statute in such case made and provided,” “against 
the peace of the Commonwealth,” “ with force and arms,” — have 
been dispensed with. It is now quite generally provided that 
merely formal objections to an indictment may be disregarded or 
must be made at an early stage, and that an allegation of owner- 
ship is satisfied by part ownership or by possession. Changes of 
this character, while they simplify to some extent the labors of the 
criminal pleader and lessen the effect of unimportant mistakes, are, 
after all, superficial. Moreover, such alterations as have been 
made, have been made upon no general scheme or principle. 
In England, certain more radical changes have been made, as, 
for instance, in the provisions for the amendment of indictments, 
and in the provision that upon an indictment for larceny a con- 
viction may be had for embezzlement. Legislation of this latter 
character would be impossible here in this country, because it would 
be unconstitutional; and, indeed, in many respects the question of 
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reform in criminal procedure must, in this country, for constitu- 
tional reasons, be approached from a different point of view from 
that of England. 

Such improvements as have thus far been introduced in criminal 
pleading and procedure in England and in this country are proba- 
bly due, partly to a general change in public opinion, partly to 
suggestions of prosecuting officers, based upon particular incon- 
veniences forced upon their attention. They have rarely, if ever, 
sprung from systematic efforts for improvement. Bankers, ware- 
housemen, mechanics, ship-owners, manufacturers, mill-operatives, 
are organized, are respected classes, and have legitimate common 
interests which they can bring to the attention of the Legislature. 
Crime has no such representatives. Respectable people do not 
expect to commit crimes, and do not plan in advance for a proper 
criminal procedure; the criminal class, in so far as there may be 
said to be a criminal class, would have no standing if it undertook 
to present a scheme of criminal law reform, in view of prosecutions 
which it expected in the future to have to meet; the general public 
has no accurate knowledge as to the imperfections of criminal pro- 
cedure; and it is much easier for prosecuting officers to meet or 
submit to the difficulties of pleading and procedure that confront 
them, than to press reforms through the Legislature. It is easy 
enough, therefore, to see why no systematic reform of criminal law 
or criminal procedure should have been made, either in England 
or in this country, in spite of some occasional efforts to that end; 
and yet there is no branch of the law, and no range of affairs, in 
which reform is more needed, and probably none in which it could 
be so simply and safely effected. 

It is proposed in this article to suggest certain improvements in 
criminal procedure and pleading. 

1. The grand jury undoubtedly had its use in early times, either 
as a prosecuting body or asa bulwark against prosecutions. To-day 
it is nothing but a burdensome incumbrance. Theoretically, it 
surveys the whole field of human action within the county or dis- 
trict, and of its own motion presents to the court charges against 
those whom it believes to have broken the laws. Practically, it is 
a mere ex parte tribunal to hear cases sent up to it by committing 
magistrates, or presented to it by the prosecuting officer. It is, in 
ninety-nine cases out of a hundred, a mere trial court, handicapped 
by hearing witnesses only for one side. A little cross-examination 
or evidence in defence will often entirely break down a good prima 
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facie case; but there is nocross-examination, and nothing in defence, 
before the grand jury. Moreover, the grand jury is, in practice, 
mere clay in the hands of the prosecuting officer. He, in practice, 
determines what witnesses shall be called, conducts the examina- 
tion of witnesses, and advises the grand jury as to the law. He has 
it in his power to make a case appear stronger than it is, or weaker, 
or to defeat it by an adverse opinion as to the law, and this abso- 
lutely without responsibility to the public. The grand jury simply 
serves to shield him from a responsibility that he ought to bear. 
In so far as the grand jury is to be viewed as a supervising and 
prosecuting body, its duties are better performed by the police and 
the prosecuting officers; in so far as it is viewed as a protection to 
individuals against unjust prosecution, not only is it ineffectual in 
that respect, but its duties can be much better performed by pre- 
liminary tribunals, It is undoubtedly true that of cases sent by 
committing magistrates to the grand jury, the grand jury throws 
out a considerable percentage. From this it might seem to follow 
that the grand jury is a protection to defendants. This, however, 
is a superficial view. Under the present grand jury system, com- 
mitting magistrates are required by law to determine, not whether 
there is a case against the accused, but merely whether there is 
probable cause to believe him guilty: they are not to pass upon the 
question of sufficiency of evidence to convict. Ifthe grand jury were 
abolished, and its duties were vested in the magistrates, they would, 
upon the preliminary hearing, themselves throw out those cases of 
mere probable cause which they now send to the grand jury for 
sifting. A trained magistrate, with the responsibility of his office, 
sitting in open court, subject to public criticism, and hearing the 
defence, would afford much more protection to innocent persons 
against the burden of an unnecessary jury trial than the grand jury, 
hearing only one side, and sitting in secret. 

In some of our States the grand jury does not now exist. In those 
States, it is believed, no one would think of introducing it. In 
most, if not all the States that still have the grand jury, the State 
constitution probably requires it, for serious crimes, as does the 
Federal constitution for Federal prosecutions. There is nothing in 
the constitution of the United States, however, requiring a State 
to maintain this institution, and any State can, therefore, by 
amendment of its own constitution, abolish it. An amendment of 





1 Hurtado v. California, 110 U. S. 516. 
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the constitution of the United States would be necessary to the 
abolition of it in Federal procedure. 

The constitutional requirement of prosecution by the grand 
jury, where it exists, probably nowhere extends to all classes of 
crime. The rule upon this point is not uniform; but in most 
if not all jurisdictions, prosecutions may within certain limits be 
made by complaint or information. In most if not all the States, 
and in the Federal jurisdiction, many offences are at present, 
by reason of the character of a theoretical maximum penalty, 
required to be prosecuted by indictment, which might, with- 
out constitutional amendment, and by a mere change in the 
classification of offences, or a more detailed gradation of pun- 
ishments, be put outside the constitutional requirement. Every 
statutory enlargement of the classes of acts punishable under 
complaint or information would tend in the direction of the reform 
now suggested. 

One important and far-reaching result of the abolition of the grand 
jury, or the narrowing of its range of action, would be the power 
of amendment. Under the grand jury system an indictment is in 
theory, although not in fact, the statement of the grand jury, and 
therefore no amendment in it can be made except by the grand 
jury; and as the grand jury is ordinarily dismissed as soon as it 
has reported its indictments, a defect discovered after that time is 
fatal. In England, by statute, indictments may be amended; but 
England has no constitutional limitations. There would seem to 
be no constitutional difficulty in providing that where prosecution 
originates by complaint, the complainant may be permitted to 
amend it. 

2. In such prosecutions as may now be begun by information 
or complaint, provision should be made by statute for amendment. 

3. A defendant should be permitted to waive trial by jury. 
Theoretically, trial by jury is the bulwark of innocence; but 
practically, in certain classes of cases, and in individual cases of 
all classes, it is the defendant’s greatest peril. It is a matter of 
common remark among prosecuting officers that a conviction 
of crime can be got in certain classes of cases upon evidence on 
which a verdict could not be got in a civil case. Indeed, there 
are offences in which hardly more than an accusation is necessary to 
a conviction. Ifthe present requirement of trial by jury rested upon 
the ground that judges are likely to be too lenient, waiver of jury 
trial should not be allowed; but since, as all the books put it, a trial 
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by jury is a privilege of defendants, a defendant ought to be allowed 
to waive it. 

4. The question of the place of trial ought to be more syste- 
matically regulated. It is now, in many cases, a matter of accident. 
If a person steals an article in Boston and travels with it to Spring- 
field, he is indictable in any county and in every county through 
which he has passed, since in each county there has been, in the 
eye of the law, a taking and a larceny. So, by statute, in England 
and in some of our States, a person who commits a crime in a 
public conveyance may be prosecuted in any county through which 
the transit takes place. So, in any offence, one commits a crime, 
in the eye of the law, in any locality where he acts, either person- 
ally or by an innocent agent. From this it follows that one often 
commits his offence in more places than one. He who utters 
forged paper by mail is guilty of uttering at the place where he 
deposits the paper in the mail, and also at the place where it is 
delivered by the post-office. In libel by newspaper publication, the 
offender commits the crime, and is punishable, in the locality 
where the newspaper is published, and also in every other county 
or district into which, by his direction, or as a natural result of the 
publication, a copy goes. In the crime of conspiracy, all the con- 
spirators are indictable and punishable in any and every county or 
district where any one of them commits an act in pursuance of the 
conspiracy. The matter of venue, or locality of trial, is recognized 
in the’ constitutions of the United States and of the States as a 
matter of vital importance, and, within limits, a matter of right. 
If it is a matter of importance, and, in any sense, a matter of right, 
it ought to be fixed upon some principle, and with a view either to 
the best ascertainment of the truth, or of practical convenience to 
the public and the accused. It cannot be fixed by arbitrary rules. 
It should be fixed, in each case, after complaint or indictment, by 
the court, upon motion of either party. It ought to be settled 
with reference, first, to the question of a fair trial, second, with 
reference to the matter of expense and of convenience. In a vast 
majority of cases the question of venue would settle itself; but 
there are many c.ses in which unnecessary expense is made, and a 
less fair trial had, by reason of an artificial statutory determination 
of the venue. 

5. Criminal pleading should be simplified, and pleadings in dif- 
ferent offences should be put upon one common footing. At 
present there is no uniform rule. In some offences, as in the 
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crime of obtaining goods by false pretences, and in some forms of 
embezzlement, as well as in many new statutory offences, the 
requirements of pleading are extremely severe, and often seriously 
embarrass prosecutions, and put the government to great and need- 
less expense. In other offences, on the contrary, particularly in 
some of the older and more familiar crimes, the requirements of 
pleading are extremely loose. There should be one rule upon the 
subject, applicable to all offences, old and new. If it is proper in 
embezzlement, in obtaining goods by false pretences, and in modern 
statutory crimes in general, to require that the complaint or indict- 
ment shall set forth all the essential facts creating the offence, a 
similar rule ought to be applied in larceny, and the pleading of 
conclusions of law ought to cease. If, on the other hand, plead- 
ing of conclusions of law are unobjectionable, they ought to be 
allowed in all crimes. 

The wide diversity in pleading between the older and some of 
the newer crimes is well illustrated by the difference of require- 
ments in larceny, embezzlement, and false pretences. In each of 
these offences the wrong consists in despoiling another of his 
goods. The difference between these crimes is this: that in lar- 
ceny one wrongfully acquires the possession of goods, — no more, 
no less; in embezzlement he violates a possession lawfully ac- 
quired; in false pretences he gets both possession and title. If I 
to-day have a gold watch, and to-morrow it has gone from me, 
never to return, wrongfully and without an equivalent, it is imma- 
terial to me whether the wrongdoer gets it by acquiring posses- 
sion of it unlawfully, or by lawfully violating a possession which 
he lawfully had, or by unlawfully getting from me both posses- 
sion and title together. Indeed, these crimes run so close to- 
gether that it is often a matter of great subtlety within which of 
them a given act falls. It would seem to follow that there should 
be a common requirement of pleading in respect of these offences. 
In embezzlement, however (except where relaxing statutes have 
been passed), and in false pretences, it is necessary to set forth 
the transaction, — in embezzlement, the contract of bailment under 
which possession was got, and the fact of violation of it by the 
defendant; in false pretences, the contract of purchase, exchange, 
or the like, and the getting of title and possession under it by the 
defendant, —in order that the court may be able to say, from a 
consideration of the facts, whether or not the grand jurors or the 
complainant or informant properly interpreted the act; while in 
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larceny it is competent to the prosecutor simply to allege that the 
defendant “stole, took, and carried away” the goods in question, 
— that is, to state a conclusion of law as to whether certain facts 
in law constitute larceny. It may be said in answer to this that 
there are certain wrongful acts which are essentially of a com- 
posite nature, and others which are elemental in character; that 
embezzlement and the obtaining of goods by false pretences are of 
the former class, and larceny of the latter. This is undoubtedly 
sound, in the sense that larceny is a more common and familiar 
offence than embezzlement and false pretences, and that a prose- 
cuting officer can more safely be trusted to draw a conclusion of 
law as to larceny than as to embezzlement and false pretences; 
but it is not true that larceny is elemental in the sense that any 
sensible person, or even any well-informed lawyer, can, with cer- 
tainty, determine whether or not a given act does or does not con- 
stitute larceny. There are many cases of serious wrongdoing in 
respect of chattels, not criminal at all, which nevertheless a prose- 
cutor might suppose to amount to larceny, and allege as such. 
In such a case the setting out of the facts in the manner in which 
they are required to be set out in embezzlement and false pre- 
tences would enable a defendant to establish his lack of criminality 
by demurrer, and save him and the public the burden and expense 
of a trial. 

In the matter of simplification of pleading there are, of course, 
in the Federal jurisdiction and in our States constitutional: lim- 
itations. The Legislature cannot abridge ancient forms or es- 
tablish new ones to the extent of sanctioning the omission of 
essentials of the offence. In some of our States the Legislature, 
in attempting to simplify pleading in prosecutions of a popular 
character, has gone beyond the constitutional limit. 

6. Provision should be made for the taking of testimony for the 
prosecution, by deposition. In the Federal practice, and probably 
in all the States, there now is provision for the taking of deposi- 
tion by defendants. In Massachusetts, and very likely in other 
States, it is provided that if the defendant takes depositions, the 
government may do so. The Federal statutes provide in general 
terms for the taking of depositions in criminal cases, and the lan- 
guage of the Federal statutes would cover depositions in behalf of 





1 Commonwealth v. Harrington, 130 Mass. 35; State v. Learned, 47 Me. 426, 433; 
McLaughlin v. State, 45 Ind. 338; Hewitt v. State, 25 Texas, 722. See Commonwealth 
v. Freelove, 150 Mass. 66. 
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the government. But where it is provided by constitution (as it is 
by the constitution of the United States, and by the constitutions 
of many, if not all, of the States) that the accused is entitled to 
meet the witnesses against him face to face, it would seem clear 
that, without constitutional change, no provision can be made for 
depositions for the government, at least without bringing the 
defendant face to face with the witnesses at the taking of the 
deposition, — a thing practically out of the question where deposi- 
tions are taken at a distance. It even seems doubtful whether 
such a statute as that of Massachusetts, providing that the de- 
fendant, by taking depositions, grants to the government the 
right to take them, is constitutional. It amounts to an enactment 
that a defendant may waive his constitutional privilege of meet- 
ing the witnesses face to face; and it is very doubtful, to say 
the least, whether the Legislature can authorize such a waiver, 
in grave offences. 

The lack of the right, on the part of the government, to take depo- 
sitions, constantly leads to great needless expense, and occasionally 
causes a failure of justice. A man obtains goods in Massachusetts 
by a false representation that he has an account, or otherwise has 
financial relations, with a banker in London; his representation 
may be such that no one can negative it except the foreign banker 
himself. If the banker is not willing to give up three or four weeks 
to come to Boston to testify, the government is powerless. The 
same thing would happen if the necessary witness were old and in- 
firm, and unable to attend court. If swindlers, as a class, planned 
ahead as carefully for trial as they do for the immediate success of 
their frauds, they might very generally secure for themselves im- 
munity by shaping the fraud so as to require, in proof, an impos- 
sible attendance of witnesses. Perhaps it would not be thought 
right, in serious offences and upon matters going to the essence 
of the crime, to provide for a conviction upon depositions; but 
there are many matters hardly more than formal, or leaving no 
real ground for controversy, upon which it would be safe to pro- 
ceed by deposition, and it might well be left to the courts, or be 
fixed with some detail by statute, within what limits depositions in 
behalf of the government might be used. 

7. One of the most serious defects in criminal procedure is the 
unnecessary delay that often takes place between arrest, and final 
judgment and.sentence. Where the accused is on bail, the delay 
to him is, of course, not so serious as if he were in commitment; 
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but even then it is a disaster to a man to have an accusation hang 
over him indefinitely, impairing his credit in the community, and 
interfering with his plans; and in case of guilt the community 
suffers by delay, even though the accused be on bail. The prac- 
tical efficiency of punishment for crime lies, not in the shutting up 
or extinction of the criminal class; for the criminal class merely 
flows through the prisons, and nine-tenths of it is constantly at 
large. The chief efficiency of punishment lies in the apprehension 
which it creates among those disposed to crime. In the case of 
unthinking persons, a substantial breathing-space is the next thing 
to acquittal. Nothing impresses such persons like swiftness of 
punishment. A sentence of two years, coming two weeks after 
the crime, would do more to prevent crime than a sentence of five 
years imposed after the matter is forgotten. Moreover, with most 
people in the community, even the best and the wisest, lapse of 
time induces pity; and when a crime has gone almost out of recol- 
lection, there is often a feeling of weariness and of lack of fitness in 
the penalty. In England, where, until lately, there was practically 
no court of criminal appeal, and where there is now no appeal as of 
right, and in practice appeals are few, punishment often follows close 
on crime. In our States and in the Federal jurisdiction there is 
often great delay. The accused, if unable to give bail, frequently 
has to wait for months before he can even be brought to trial. In 
the smaller counties of Massachusetts, for example, where terms of 
the Superior Court are held for criminal business only twice in the 
year, and last but for a few days, a person arrested shortly after 
the close of one term, and unable to furnish bail, has to lie in jail 
nearly six months before his case can be tried by a jury or come 
before the grand jury. If the grand jury finds “ no bill,” then he 
has been needlessly detained half a year, the public have been at 
expense for his support, his family have very likely suffered, and 
he, from mere detention in jail, has undergone a demoralization 
that will follow him indefinitely. To have been imprisoned for 
months on a charge of crime is, in the minds of most people, as 
time passes on, tantamount to having served a term of imprison- 
ment under sentence. If after lying in jail six months the accused 
is convicted, but the conviction turns on a ruling in law, and the 
case goes to the Supreme Court, it is likely to be several months 
before it is heard there. If the decision there overturns the ver- 
dict, the accused will have been in jail perhaps a year on a charge 


unfounded in law. If, on the other hand, the Supreme Coutt sus- 
26 





Soe DACA ORE 


198 HARVARD LAW REVIEW. 


tains the verdict, another term of the Superior Court may well 
then have passed by, and the convict may have to wait in jail four 
or five months more before sentence can be imposed; and this 
although the proper sentence may be less than the time he will 
have spent in jail awaiting it. For such delays there is no reason. 
If they are due to the county system of trials, that system ought 
to be abolished. There ought to be a frequent jail delivery. 
Appeals on questions of law to the court of last resort should be 
entered and heard speedily. If the docket of the court of appeal 
is too burdened for this, provision should be made for relief. It is 
a mere matter of business system and organization to keep the 
docket of a court open for the ready determination of appeals; 
and criminal cases, being a matter of public and not of mere pri- 
vate concern, ought not to be delayed, whatever else is delayed. 
Owing to the romantic charm which the term “ habeas corpus” 
has with the English-speaking race, there is a tradition quite 
prevalent in the courts that habeas corpus takes precedence. Un- 
der this tradition, a judge of a high tribunal will often stop impor- 
tant business to hear a petition for relief from imprisonment upon 
civil process. The same magistrate will not be in the least dis- 
turbed by the fact that a man whose guilt or innocence turns 
upon a question of law may lie in jail six or eight months, or a 
year, to await the determination of civil disputes, many of them 
unimportant. 

8. There are constitutional provisions throughout this country 
to the effect that no person shall be compelled to give evidence 
against himself. The writer does not believe in the wisdom of such 
provisions. It not infrequently happens that a person guilty, and 
well known to be guilty, of an atrocious crime, escapes because of 
the inability of the government to prove some essential fact which 
everybody in the community knows to be a fact. In many such 
cases, if the defendant were subject, not indeed to persecution or 
secret inquisition, but simply to examination upon the witness- 
stand in open court at his trial, the facts could be brought out. 
No innocent man is injured by having the truth known; and there 
seems to the writer to be no reason why guilty persons, as a class, 
should be protected. The consiitutional provision relates to a 
state of oppression now long gone by. 

9. The practice of arresting at the outset, in minor offences, 
persons accused who are not in the least degree likely to evade 
later arrest, is a relic of earlier times, and should be abandoned. 
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In England provision is made by statute for the summoning, in 
minor prosecutions, of defendants who are not likely to depart. 
Beginnings have been made, by statute, in one or more of our 
States in this direction, but the interests of officers in fees in- 
trenches strongly the present practice. In not one case in one 
hundred, of prosecutions upon municipal by-laws, or for any of 
the minor offences cognizable by inferior courts, will the accused 
fail to respond. There is no reason why a person, in such case, 
should not be brought in by summons. It daily happens that 
persons unnecessarily arrested are put to expense, in one form 
or another, in the securing of bail. In the cities, if of a hum- 
ble station, they or their friends often have to pay some one 
to go bail. This simply means taking food and clothing from 
the family of the accused. In the country, the accused may 
have to bring his sureties twenty, thirty, or one hundred miles, 
and, after bail is given, may have to travel back home with 
them. The entire practicability of a summons system, judiciously 
applied, and the hostility of officials to it, are both well illustrated 
in Massachusetts. In Barnstable County defendants in minor 
prosecutions are almost invariably summoned, not arrested, and 
the practice works perfectly; in some other parts of the State 
a warrant usually issues, and the officer and bail magistrate get 
their fees. In different suburbs of Boston, having precisely the 
same class of cases and defendants,—as, for example, West 
Roxbury and Dorchester, — one police court issues a summons, 
another issues warrants and makes fees. The writer believes 
the present system of preliminary arrest to be one of the most 
serious oppressions of the present day, and as needless as it is 
serious. 

10. In every criminal case, great or small, the public should 
provide witnesses for the defence as well as for the prosecution, 
at least where the accused is not able to bring his witnesses. 
The old theory was that a prosecution for crime was a contest 
between the injured person, or his relatives, and the accused. 
That theory has gradually yielded to the milder view that the 
contest is between the public and the accused. We ought now 
to be ready for the theory that a criminal prosecution is not a 
contest at all, but an investigation, conducted by the State, before 
a tribunal of its own appointment, with as great a desire to clear 
the defendant, if not guilty, as to convict him, if guilty. It is idle 
to say that “truth will out,” and that if a man is innocent the 
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jury will find him innocent, even though witnesses in his behalf 
are not summoned. Any one who has tried cases in a criminal 
court, or in any court, knows how hollow this is. The Trefethen 
murder case in Massachusetts affords a striking example of this 
proposition. Upon one trial the defendant was convicted of mur- 
der in the first degree. Upon the second trial, with slightly differ- 
ent evidence, he was acquitted. Provision is made, to some extent, 
in different jurisdictions for the summoning of witnesses for the 
defence. The practice is, perhaps, universal, of summoning them 
in capital cases and in other classes of cases involving a grave 
punishment; but the principle is the same, for great cases and 
for small. The conviction of a working-man, and his sentence for 
six months or a year, are an immediate disaster to him and to his 
family, and entail degradation upon them. The community can- 
not afford to ruin a family, or to put the prison taint upon an inno- 
cent man. No question of expense should be considered in this 
connection. If it were necessary to choose, it would be better to 
abandon ornament and display in public buildings, and to give 
up public libraries and parks, than, for the sake of economy, to 
conduct a one-sided investigation into the guilt or innocence of 
human beings; but in fact, the cost, as compared with the whole 
budget of public expenditure, would be very trifling. It could not 
be greater than that of the cost of summoning government wit- 
nesses; and the total cost, in most of our States, for government 
witnesses in criminal cases is a small percentage of the whole 
public expenditure. 

The reasoning which supports the summoning of witnesses for 
the defence would lead to the employment of counsel to rep- 
resent defendants. Witnesses are often important to the estab- 
lishment of innocence, but they are no more important, on the 
average, than the services of counsel. If the theory is once 
recognized that a prosecution for crime is not a contest between 
the government and the accused, but is a public investigation, 
there is no reason why one side of the investigation should not be 
represented by counsel as well as the other. The writer believes 
that the wisest plan would be to appoint, by law, salaried defend- 
ing counsel, answering to prosecuting attorneys; to offer their 
services freely to all such defendants as should choose to accept 
them; and where the defendants choose to have counsel of their 
own, or refuse to accept the public counsel, to have the public 
counsel none the less attend upon the trial, with power to call 
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the attention of the court to any circumstances of fact or of law 
tending to innocence. There is no reason why the line should be 
drawn at murder cases. It should be clearly recognized that 
every improper conviction for crime is not only an undue harsh- 
ness to the accused and those dependent upon him, but is also a 
serious injury to the public. 

11. There should be an appeal upon the question of the extent 
of sentence, at least in cases of substantial punishment. In some 
States the sentence is fixed, at least in some cases, by the jury. 
Where the sentence is not fixed by the jury, it is ordinarily deter- 
mined by a single judge. Naturally, there is a great inequality in 
sentences. If a case were presented at the same moment, upon 
precisely the same evidence, to five different judges, and each of 
them were to be required to write down his own notion of the 
proper sentence, the result would be surprising. In not a few 
cases the terms of sentence suggested by different judges would 
vary as much as from.three to eight years. This is a matter, of 
course, upon which no statistics can be had, since the same pre- 
cise question is almost never passed upon by two different judges; 
but the writer believes that most persons who have had oppor- 
tunities for observation will concur with him in his present opinion. 
If this is so,— and the differences in human disposition, training, 
and prejudices make it almost impossible that it should be other- 
wise, —it is largely a matter of accident with a prisoner what 
sentence he will receive. A judge from a rural county will 
consider horse-stealing an enormous crime, and sentence accord- 
ingly. A judge from a city county will consider horse-stealing 
a mere stealing of value, and sentence accordingly. So it is with 
numerous other offences. Of course no tribunal can be obtained 
which will work with the accuracy of a machine; but if there 
were a right of quick appeal on the matter of sentence, there 
would be at least an approach to uniformity; and if, upon appeal, 
counsel for the government and for the defendant were to be 
heard, and brief reports were to be published, a code would soon 
form itself by which a given conviction could readily be classified 
scientifically, and the punishment, within narrow limits, almost 
certainly predicated. The result of this would be that after a short 
time equality would be secured without the necessity of appeal. 
The certainty which now obtains in most respects with regard 
to the rules of criminal law reduces enormously the number of 
appeals in law. A court of appeal on sentence would, in the same 
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way, mark out a course of uniformity, and simplify the whole 
matter. 

12. The theory that a criminal prosecution is a public investiga- 
tion would lead also to the conclusion that no person should be sen- 
tenced, unless to a petty punishment, without the fullest possible 
knowledge of all the facts) The government commonly makes 
some investigation into an offender’s record; but provision ought 
to be made for a rigorous investigation, in the interest of the 
defendant as well as of the prosecution. 


Heman W, Chaplin. 











THE “DWIGHT METHOD.” 203 


THE “DWIGHT METHOD.” 


[I 1891 the New York Law School was started in order to per- 

petuate the “ Dwight method” of teaching law. Contempora- 
neously, the School of Law at Columbia College discarded that 
method as necessarily the best known among men. As professor 
emeritus, Mr. Dwight lent the lustre of his name to the older 
school in which, throughout thirty-three years, he had applied 
his method; during that period he sent to the bar over four 
thousand young men in whom he had at least awakened en- 
thusiasm for their life-work, and by whom he is remembered as 
a teacher of the law perhaps without a rival in this country. 

The present method of instruction in law at Columbia is sub- 
stantially that now and for over twenty years used at the Harvard 
Law School; that is, the tracing of the development of legal prin- 
ciples by the study of selected cases. At Columbia, however, 
beginners are allowed to survey a given subject by the use of a 
text-book either before or along with the study of cases. There, 
too, each instructor has the singular license to apply the method 
he deems best. This possibly means that no one man shall here- 
after in himself constitute the school, and that while the school as 
an institution of learning must persist in its identity, however the 
personnel of its instructors may change, still there may always be 
full scope for the extraordinary teacher when he appears. 

In New York city there are always many young men who, from 
their special exigencies, must reach the bar by the shortest and 
easiest cut. There was atime when the local law-schools served 
such men best, and the change for the better was imposed upon 
those schools by pressure from the outside. Such students, at the 
same time they attend the School, usually serve in offices of prac- 
tising attorneys. The Columbia School plainly announces that she 
does not exist for students who are under this double duty. She 
makes equally plain her munificence, in which deserving students 
may participate, and which fully atones for any benefits to be 
derived from such service in a law-office. If this scheme of doing 
double duty spoils a good student, attorneys having experience 
with it will agree that for the time it mars a good clerk. A busi- 
ness enterprise to meet the demands of such as must do this 
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double duty may be perfectly respectable, but it should pretend to 
be nothing more. A university cannot temporize, but, despite 
ulterior considerations, it must strive to furnish the best possible 
education in the law. 

It is the purpose of this article briefly to exhibit what the so- 
called ‘‘ Dwight method ” is, the author of this article being of the 
class of 1877 of the Columbia Law School, and therefore acquainted 
with the method of that School. He has recently been astonished 
—-as have others of his fellow alumni— by claims that have been 
published in regard to the “ Dwight method.” He has, for in- 
stance, just received a circular relating to this method, sent out by 
the new School and signed by its dean, containing, among other 
“tributes,” the following: “The failure of a single student of 
thirty successive annual classes to discover, after engaging in 
active practice, any defect or oversight in his legal training, is a 
sufficient commentary on the method employed.” If this claim be 
just, then the method referred to must be the best one; and as it 
is fairly of public concern that the best method of making lawyers 
should be widely known, it may be seasonable to illustrate that 
method by one experience under it, and the REVIEW may publish 
for that purpose an article rather aside from the usual character 
of its columns. This contribution is made upon the writer’s own 
suggestion. He only is responsible for its contents; and whatever 
interest he may have must incline him to justify the above “ tri- 
bute” to the “ Dwight method,” and to demonstrate that his degree 
won by that method is a significant decoration. For the sake of 
fairness, the illustration must be in some detail, as otherwise the 
entire method, or some excellency of it, might elude the reader. 

When the writer was a student of law at Columbia — which was 
sixteen years ago; but it is announced that the method used there 
has been the same for thirty-three years —the Law School was 
conducted in an old building, which, though once a capacious 
private residence, was not at all fitted for the purposes of teaching 
a large body of men law by any method. Good moral character 
was required of candidates for admission to the School, and its 
diploma, zfso facto, admitted holders to the New York bar. This 
privilege the local General Term of the Supreme Court already 
regarded with disfavor. The course was for two years, and the 
entire number of students—there being two classes in the 
School — was about four hundred and fifty. The class to which 
the writer belonged numbered two hundred and thirty. Each 
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class was divided into a forenoon and an afternoon section. 
The writer during both years attended daily both the junior and 
senior recitations. A certain portion of each day was devoted by 
the students to writing from dictation a sort of commentary on 
the law (largely the law of New York State) prepared by Profes- 
sor Dwight. This was by way of supplement to the text-books 
used. In the commentary, cases were cited abundantly, and the 
student was supposed to familiarize himself, without recitation, 
with the text of the commentary. The entire instruction of both 
classes for both years, with the exception of the instru¢tion in 
Torts from Addison’s treatise, was by Professor Dwight himself, 
and consisted of extracts from Blackstone, Parsons on Contract, 
Washburn’s Real Estate, Greenleaf’s Evidence, Potter’s Willard’s 
Equity, and the New York Code of Civil Procedure. Courses, exclu- 
sively by lecture, were given on Criminal Law, Common Law Plead- 
ing, Medical Jurisprudence, Roman Law, and Political Science, 
either at noon-time or in the evening, and were merely optional, 
only irregularly and sparsely attended, and when the last of these 
lectures was delivered, they were heard of no more, with the excep- 
tion of the course on Political Science, in which a prize in money 
was awarded to the student passing the best written examination 
and writing the best essay of three thousand words on “The 
Meaning of Political Revolutions.” For this prize there were 
usually about ten competitors. On Fridays the time which was 
devoted on other days to recitation was given to moot-courts, the 
printed case having been distributed among the students the 
previous week. This was an optional exercise; the attendance 
was meagre, and while occasionally a ready speaker came to light, 
on the whole the moot-courts were nugatory. The law library 
consisted of but a few hundred volumes in a room supplied with 
one long table and not over twenty chairs. The books used dur- 
ing the day were left on the table, where by night as many as one 
hundred volumes might have accumulated. There were, on the 
average, not more than ten students using the library at one time. 
The room was usually empty; but just before or after a recitation 
it was a popular resort. The order was not good, loud conversa- 
tions — often on politics — were carried on, tobacco was freely 
used, and there was no place to leave hats or coats. Many of the 
students never used the library. Those serving in offices hurried 
to the School just as recitations began, and left the instant they 
were finished. It may here be interpolated that in the new School, 
27 
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where the “ Dwight method ” is still applied, there were, last year, 
five hundred and eight students and a very well furnished library 
of fourteen thousand volumes. A liberal average of these five 
hundred and eight students using the library at any time would be 
twenty-five, and these hadztués, the same persons from day to day ; 
and their use of the books depended on the prior right to them 
of possibly twelve hundred persons (the tenants of the Equitable 
Building and the members of the Lawyers’ Club). Thus one may 
estimate what is the necessary relation between the “ Dwight 
method” and a law library. 

In the Law School of Columbia of the writer’s time there were 
one or two voluntary law clubs, each with a large nominal mem- 
bership. The proceedings were conducted jovially, and the spirit 
of repartee prevailed. The clubs promised amusement rather 
than profit. 

Attendance at recitations seemed to be voluntary, but it was 
always prompt, and the room was filled to the utmost. The ques- 
tions were based directly on the text-book, in which a stint had 
previously been assigned for preparation. The foot-notes in the 
book were rarely commented on, and by most of the students were 
never read. The recitation never lagged; it was always brisk, as 
by far the greater part of the talking was by Professor Dwight. 
He cited cases constantly, often by mere volume and page; but 
when the case was of great significance, he stated and analyzed it 
luminously, as it was his singular gift to do. During the two years’ 
course the cases he cited must have covered a number of thousands 
of pages. The reading of a case by the students was never exacted, 
and a question was never predicated upon the fact that a case had 
been read. Cases were known and remembered by reason of the 
teacher’s comments on them. This was the extent to which stu- 
dents were “encouraged” to read cases. No recitation lasted 
longer than ninety minutes, and of these recitations there were 
four a week, in which about one hundred and fifty men were to be 
questioned. These men always recited in strict alphabetical order, 
so that each man had his chance to be heard about once a week. 
The questions were put quickly and with wonderful tact, which was 
sometimes outshone by the tactful use of a surprising answer. If 
the reply was not responsive, or was otherwise bad, it was nobody’s 
loss. It would have been responsive to another question, or true 
under other circumstances. That other question and those other 
circumstances were instantly brought to light and profitably dwelt 
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upon by the teacher. No student ever had his “ faculties tried in 
the highest degree,” or was ever driven to a standstill. Every 
student was “encouraged.” Occasionally a student of ability or 
earlier training did discriminate or analyze: this was regarded with 
general favor. The teacher continually dropped practical sugges- 
tions well worth remembering. He had the knack of putting legal 
propositions so that they would stick in a fairly receptive mind. 
He never failed to recommend habits of hard work. He often 
declared that every successful lawyer must expect crises when the 
act of a moment must be the result of long periods of systematic 
preparation. He declared that the law was not all theory, science, 
or history, but was in parts one, in parts the other; and he touched 
upon it in one or more of these phases only as the moment required. 
The final examinations for a degree were oral, and throughout spe- 
cifically like the recitations. 

In these details we have the “ Dwight method.” It is obvious 
how very large a part of it was Professor Dwight himself. It is 
conceivable he might succeed where many another might fail with 
any given method. He was a marked character, sufficiently so to 
justify some direct personal comment on him. He was a man of 
robust health, of considerably more than ordinary stature, erect, 
and well built. His head was made venerable by a plentiful growth 
of hair almost white. His eye needed no glass, was bright, and 
his ruddy face lighted up easily with a smile, altogether giving an 
impression of benignity and abiding youthfulness. He habitually 
wore an easy fitting suit of broadcloth, and shoes that were an im- 
mutable solace, not to him only, but to the students who clustered 
at his feet, and who believed this foot-gear was an object-lesson in 
equity, — averse to hardships, and always following the law. His 
voice was quite high-pitched, but carried remarkably well, was 
of pleasant quality, and seemed never to show fatigue after 
long use. He was at the School, either in his private office or 
in the class-room, early and late. He always seemed to have an 
immediate purpose. He was never idle. At the School he was 
always found working at the law. He knew the latest decisions. 
He watched for decisions that were to be expected. His power of 
concentration must have been great, yet he was always accessible 
and obliging. He would at the request of any student put aside 
the matter in which he was for the time absorbed. All students 
treated him as the oracle to be consulted, as the one who could and 
would make the law plain. Many seemed to act on the belief that 
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their advancement depended chiefly on personal contact with this 
man, whom they therefore sought out and questioned on any pre- 
text and at any time. The writer never heard of his dealing a 
rebuff, or of his temper being ruffled, but has witnessed admirable 
displays of his patient endurance of triflers. With all this kindness 
and accessibility, there was no lack of dignity. Every student 
respected this man. He had the knack in conversation of monopo- 
lizing all mental activity, or of letting his interlocutor do exactly 
such thinking as he deemed that interlocutor capable of. In the 
class-room this power was most deftly used. He knew his men, 
not by name merely, but by calibre, and put just such strain on 
each student’s faculties as he deemed might be safely borne. He 
could so cross-question a dunce that the dunce would come off 
amazed at his own unconscious cerebration. He had a greater 
variety of students to deal with than is ordinarily found in any 
school, not only as regards previous education, but as regards 
social status. His heart warmed — but not too obviously — towards 
the earnest, capable student; but he indulged in no favoritism. He 
expressed himself in a single cordial manner towards all. The 
letters with which he sent men from his School seemed to show a 
lack of discrimination; but a second reading would disclose that 
in reality he did discriminate, however that fact might be veiled by 
his kindly intent to lend the bearer of the letter a helping hand. 
He was patriotic, an out-spoken and active party man. Most of 
his students were voters, and very many of them not of his political 
faith. He would enter freely into a conversation on politics, and out 
of school hours preside at or address political meetings. Once 
in class he even recommended the students to vote for a certain 
nominee for a judgeship. All this was in so happy a manner that 
he gave no offence and incurred no criticism. That the students 
believed him to be a practical man added to his sway. They knew 
that as a judge in the highest court of New York he had elaborated 
important opinions; they knew he had been successful at the bar, 
and that between his hours of teaching, practising attorneys sought 
his counsel. Many an office student asked his opinion on some legal 
problem pending in the office where he served, and the opinion was 
always given freely. In utterance he was ready, but his speech 
was peculiarly clear and homely. Such embellishments as he 
allowed himself were by striking illustrations from history or the 
current affairs of the day, or by an occasional witty story. These 
were never meretricious. He knew by long use of most of them 
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that they were positive aids to his purpose, which was always 
serious. He was a man of broad, liberal spirit, urging his men that 
their chosen profession and the elevation of the law should have 
their first interest, but that every lawyer should have some other, 
outside, useful or public-spirited interest. He resented at once, and 
effectually, any inquiries designed to assist the pettifogger. No 
teacher was ever less of a pedagogue, no scholar ever less of a 
bookworm. His influence he must have gladly known, but he was 
modest as to that, and generally. This influence was never any- 
thing but wholesome. If, as rarely happened, his duties for the 
hour were assigned to another, for that hour the School was 
nearly deserted. Day after day and all day, in a room ill suited to 
the purpose and crowded beyond its seating capacity, —surrounded 
by students sitting on the floor and to his very feet, — Professor 
Dwight applied his method (doing himself four-fifths of the talking, 
call it recitation or what you will) with unflagging buoyancy. He 
made everything so plain as he went, and he went so quickly, that 
the student might delude himself with the belief that our whole 
jurisprudence was innate in himself, and only awaited the awaken- 
ing touch of the great teacher. He aroused and he riveted the 
attention of all to a degree that was very great, and wholly excep- 
tional in a school-room. Strangest of all, his own interest in the 
work appeared to be as fresh and exuberant as that of any of his 
listeners. 

Any method of teaching must have been a mere accessory to 
such a personality as that of Professor Dwight, nor can there be 
surprise that the great body of students sent forth by this remark- 
able teacher stand as his partisans. In the writer’s day a large 
number of the students at the School had had little or no experience 
with any method of education, but there were also many graduates 
—some men of the first rank—from our leading colleges. For the 
untrained, perhaps no other than the “ Dwight method” would 
have answered, and it did answer so well that these men appeared 
on a common level of excellence with the men of previous training 
and high rank. The consensus of those college-bred men at that 
time was that Professor Dwight was the School, and the method of 
instruction ephemeral. 

It must seem —and the writer’s experience and observation of 
its workings bear this out — that the method traced above imposes 
no stress on the student beyond the necessity of putting himself 
into a quite receptive state: of listening and of remembering. 





210 HARVARD LAW REVIEW. 


This is in degree and kind wholly unlike the demands upon the 
resources of a practising lawyer from the beginning to the end of 
his career. The law, for the student, is not merely something to 
know of, but also something to do; and the method that inures the 
student to such mental processes as are to be his very tools of 
trade when he starts upon his independent career is the method 
that will best fit him for any responsibility he may assume for 
his first or for his last client. Here, then, may be the defect of the 
“Dwight method.” The writer and many others could not have 
been duly considered among the “students of thirty successful 
annual classes” when it is declared that no such student has 
been able “to discover . . . any defect or oversight in his legal 
training.” 

It is said that “no other system of instruction has succeeded in 
making sound lawyers, nor probably ever will.” It would be most 
profitable to know how this absolute conclusion could be arrived at 
safely. It is sound, not merely successful, lawyers that a disinter- 
ested institution of learning must devise a method to create. It 
might well be asked whether the honorable members of our highest 
Federal bench have had the advantages of this one perfect method ; 
for if not, then the other and uglier horn of the dilemma would 
stick out. 

Since the birth of the New York Law School the merits of each 
method have been somewhat ventilated by pamphlets, from which 
it may be seen how the claims of the new School as to the “ Dwight 
method” reflect the account given above. If it were not for the 
claim that the “ Dwight method” is the one exclusively sound, the 
reader of the pamphlets pro and con might fairly conclude that both 
methods might coexist: the “case method” for those who have 
capacity, or want soon to acquire capacity, to know and apply law; 
the “Dwight method” for those who have no such present capa- 
city, but hope to attain it at least by the time they are admitted 
to practice. The former method would be pursued by students 
ready to “try their faculties in the highest degree” by “a system 
in which principles are studied in their application to facts;” “to 
develop the power of legal analysis and synthesis,” under the guid- 
ance of a teacher, by the examination and comparison of selected 
cases, thus gaining ‘“‘a knowledge of what the law actually is.” 
The latter method would exist for such as “say read cases to illus- 
trate principles ;” for students whose “ interest must be aroused,” 
who are “encouraged, . . . after some acquaintance with general 
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legal rules, to read and carefully study leading cases,” who want 
while in the School “ to obtain an outline of legal principles,” leav- 
ing it as “the business of their later lives to fill up this outline 
... partly by the exercise of their reasoning powers, ... and 
partly by the examination of adjudged cases;” for students who, 
when they become lawyers, will devote a great part of their lives 
to the study of cases, and, it is said, “ they wtll then have the 
capacity for such study.” The italics are the writer’s. It is obvious 
that each method serves a particular grade of student, and it 
seems clear which method the higher grade will select. 

The New York Law School declares that “a teacher’s office is 
to teach.” The significance of this language varies as Professor 
Dwight or some other may be the instructor, or as a kindergarten 
or a law-school is the scene of instruction. In the former, it must 
be nearly all teaching by the teacher; in the latter, it should be 
nearly all learning by the student, under the guide of the teacher. 
Every student in a law-school should be in earnest, either from the 
instinct of self-preservation, or from ambition to test his “ capacity ” 
for his chosen life-work. As a body, such students should have 
survived all led or ‘‘dumb-driven” cattle. That method which is 
so akin to the method of actual practice of the law that it may 
demonstrate to the student at the outset his want of capacity may 
already prove a blessing to him. While it may prove wise, and, 
for the time being, pleasant, “to arouse his interest” and to “ en- 
courage him,” the chances are against ultimately making a sound 
lawyer by this method. 

The pamphlet of the new School, dated April, 1893, contains 
two illustrations which display a grave misconception of this matter. 
So far as they illustrate, they show the necessity of the case 
method. ‘“ The wisest man,” says the dean of the School, “as 
well as the simplest school-boy, when he begins the study of 
Greek, is apt to begin with the alphabet, and not with trying 
to read Aéschylus.” What is the alphabet of the law, if not cases 
that have developed principles? Would it not be strange if some 
gifted teacher, by exhibiting “the outline” of “ Prometheus ” and 
dilating on its transcendent excellencies, should so “arouse the 
interest” of some wise man or simple school-boy seeking to learn- 
Greek as to encourage him to make it the business of his later 
life to study the alphabet of that language, to live by teaching it 
himself? 

The pamphleteer, in illustration, says, “If a young man wishes 
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to learn English history, is he sent to Europe to ransack the 
archives and study the original documents, or are the works of 
Green and Gardiner and Macaulay put into his hands?” The 
answer is, that if this young man wants to be an historian in the 
sense that every law student presumably wants to be a lawyer, it 
is notoriously the method of every institution of learning of high 
character to prescribe that he shall deal only with the archives and 
original documents. But if the young man wants the mere litera- 
ture of history, he may read “ approved text-books ” on that subject. 
Ever since men have had affairs, however simple, to adjust, there 
have been laws, however clumsy, to adjust them by, and these laws 
have been applied by those who have made a special study of 
them. If immemorial usage has shown any method to be always 
present in the study and application of law in its rude or in its 
highly developed state, it is the case method. 

The exercises upon the graduation of the law class to which the 
writer belonged consisted of addresses by Professor Dwight and 
Charles O’Conor. The former said he could not forecast the future 
of a single member of the class, as he had too often seen his most 
promising pupils, on going into active practice, stricken as by a 
complete paralysis, from which they never recovered. Charles 
O’Conor—a sound lawyer, but by what method we shall not ask 


— affirmed that a law-school had given its ves a poor equipment 


if it sent them forth full of learning, but without any skill in apply- 
ing it. 

Facts are shy. Even if the controlling principle of a case may 
be casually announced, the facts do not gravitate to it. No matter 
how thoroughly one may be versed in legal principle, he must have 
the capacity to select from the complicated details that always 
encumber a transaction the relevant master facts that bind his case 
to recognized rules of law, and to justify his selection against all 
opposition. To do this well is the chief excellence of the sound 
lawyer. It is done by the “ case method.” Those educators who 
in sincerity and by deliberate choice apply this method as a means 
of instruction may themselves feel encouraged by the fact that the 
exponents of “ the only system” which “has succeeded in making 

~sound lawyers” have announced that they were (in 1891) pre- 
paring a selection of cases to be read by students in connection 
with text-books. 


Thomas Fenton Taylor. 
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IMPLIED WARRANTIES IN SALES. 


BRIEF examination of the development of the implied war- 
ranties which the courts have recognized, or shown an incli- 
nation to recognize, as growing out of sales of chattels, may tend 
to make more clear the law as it is now settled in that respect, and 
furnish also an interesting example of the development of rules 
of law. 

As Professor Ames has already pointed out in this REVIEW in 
his article on the History of Assumpsit,! the original remedy for 
breach of warranty of chattels was in an action on the case, the 
essential allegation being “‘ warrantizando vendidit.” The import- 
ance of making this allegation in such form that the warranty shall 
appear to have been a part of the sale, and not subsequent to it, is 
made apparent in Mew v. Russell,? which was an action on the 
case on a warranty, the allegation being that whereas the plaintiff 
bought of the defendant so many hogsheads of wine at such a price, 
the defendant, “ 2 consideratione inde warrantizabat et affirmabat 
adtunc et ibidem ea esse bona,” etc. It was urged that this showed 
but a voluntary promise made afterwards and (as stated in the 
report of the case in Skinner) on an executed consideration. But 
the court thought this objection “too nice,” and that “ adtunc et 
tbidem” showed it to be “all at an instant.” Inacase relied upon 
in argument it had been held ip an action on the case for deceit in 
the sale of a mare that “ warranitzavit et vendidit” was not good 
for the reason suggested. 

From Stuart v. Wilkins, decided in 1778, and Williamson v. 
Allison,® decided in 1802, it appears that the introduction of action 
in assumpsit, instead of on the case, for breach of express warranty, 
was then recent, the advantage of the new form being that the 
money counts might be added (for instance, a count for money had 
and received, the consideration having failed). But in the latter 
of these cases Lawrence, J., declares the old form of action in tort 
to have been still in general use during his time at the bar. 





1 2 Harv. Law Rev. 1, at page 8. 
2 2 Show. 284; s. Cc. (s. 2. Moor v. Russell) Skin. 104. 
3 Pope v. Lewyns, Cro. Jac. 630. See also Lysney v. Selby, 2 Ld. Ray. 1118. 
4 1 Doug. 18. 5 2 East, 446. 
28 
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The general remedy available to vendee against vendor for false- 
hood, fraud, or misrepresentation was by action on the case in the 
nature of deceit. But to support this action it was necessary to 
allege and prove that the vendor knowingly misrepresented the 
facts, or falsely promised that which he knew would not prove true. 
The allegation in such cases was, not only that the defendant 
“‘ falso et deceptive” made the representation or promise, but that it 
was made “ sczens,” etc. In other branches of the law there might 
be remedy for injury from mere falsehood, or concealment, or abuse 
of confidence; but to recover in tort for deceit, the older cases, in 
general, allowed no evasion of the requirement that the representa- 
tion complained of must have been known by defendant to be false. 
A few cases cited in the note?! will show how persistently the 
courts drove the vendee who complained of being cheated to alleg- 
ing and proving a warranty, whereby the vendor took upon himself 
the risk as to the truth of the representation complained of, or the 
alternative of showing a false representation, made with the know- 
ledge of its falsity. The modern refinement of holding the vendor 
responsible for stating as true within his own knowledge that 
which he does not know to be true,” finds no recognition in the 
older cases. The responsibility is upon the buyer; if he does not 
choose to insist upon a warranty, he must rely upon his own know- 
ledge and judgment.® This is the doctrine of caveat emptor* 

Notwithstanding the definiteness with which the doctrine of 
caveat emptor has thus been repeatedly announced and applied, 
constant efforts have been made, with varying degrees of success, 
to establish exceptions to it in particular classes of cases, by secur- 
ing the recognition of implied warranties. Perhaps the earliest of 





1 Chandelor v. Lopus, Cro. Jac. 4; Sprigwell v. Allen, Aleyn, 91; Paget v. Wilkin- 
son, as noted in 2 East, 448; Stuart v. Wilkins, 1 Doug. 18; Early v. Garrett, 9 B. & C. 
928 (fer Littledale, J., 932) ; Seixas v. Woods, 2 Caines, 48; Perry v. Aaron, 1 Johns. 
129; Stone v. Denny, 4 Met. 151; Hammatt v. Emerson, 27 Maine, 308; Jackson v. 
Wetherill, 7 S. & R. 480; McFarland v. Newman, 9 Watts, 55. 

2 Litchfield v. Hutchinson, 117 Mass. 195. 

3 As Fitzherbert puts it (after mentioning the action upon the case for breach of 
warranty for sale of corrupt wine, or of a lame or diseased horse), “ But note: it be- 
hooveth that he warrant it to be good, or the horse to be sound, otherwise the action 
will not lie. For if he sell the wine or horse without such warranty, it is at the other’s 
peril, and his eyes and his taste ought to be his judges in that case.” Nat. Brev. 94 c. 

4 Lord Coke states the doctrine thus: “Note that by the civil law every man is 
bound to warrant the thing that he selleth or conveyeth, although there be no warranty ; 
but the common law holdeth him not, unless there be a warranty either in deed or in 
law, for caveat emptor.” Co. Litt. 102, a. 
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these attempts was in regard to the doctrine of implied warranty 
of title. 

In an action of deceit brought in the time of Elizabeth, in which 
it was claimed that the defendant had sold as his own the goods of 
another, it was held by Periam and Wyndham that the action did 
not lie because it was not alleged that the defendant, “ scéezs that 
they were the goods of a stranger,” etc. ‘‘ But if it had been so 
alleged, the action did lie, for it may be the defendant did know 
no otherwise but that they were his own goods; but if he 
had affirmed that they were his own goods, then the action would 
lie.’ Anderson, contra: “For it shall be intended, that he that 
sold had knowledge whether they were his own goods or not.” It 
was adjudged against the plaintiff! Here Anderson insisted on an 
implied warranty of title pure and simple; whether the other two 
judges would have held an express affirmation of title to be a war- 
ranty or a ground of action for deceit notwithstanding the absence 
of a sctenter, seems not to be clear. During the reign of James I.a 
similar question arose in an action on the case in the nature of de- 
ceit based on an allegation by the defendant in the sale of tithes that 
he was the lawful incumbent of the vicarage and entitled thereto, 
and it was charged that, knowing himself not to have such right, he 
“ falso et deceptive” etc. The defendant, in arrest, claimed that to 
sell that to which he had no title was not ground of action, there 
being no warranty. Tanfield, C.B., distinguished a case in the Year 
Books ? where it was held that one having tortious possession and 
knowingly selling as his own was liable. But here there was no 
possession, and the decision was for the defendant. During the 
same reign it was alleged in an action on the case that the defen- 
dant “ falso et deceptive” sold to the plaintiff sheep, affirming they 
were his own when they were another’s. It was moved in arrest be- 
cause it did not appear that the defendant had committed any offence 
in affirming they were his own. ‘“ Sed non allocatur, for the sale of 
goods which were not his own, but affirming them to be his goods, 
knowing them to be a stranger’s, is the cause of action,” and it was 
adjudged for the plaintiff Here there seems to be uncertainty. 
The statement does not show that knowledge was alleged, and the de- 
fendant urges the objection; but the ruling of the court is against 
him on the ground that he had knowledge. In 1689, in an action 





1 Dale’s Case, Cro. Eliz. 44, C. B. 8 Roswel v. Vaughan, Cro. Jac. 196, Exch. 
2 42 Ass., pl. 8. 4 Furnis v. Leicester, Cro, Jac. 474, B. R. 
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on the case, it was alleged that the defendant sold oxen in his pos- 
session, affirming that they were his, when they were not. It was 
held that scéenter was not necessary, and that action would lie upon 
the bare affirmation, the plaintiff having no means of knowledge as 
to the ownership but by the possession.!_ But in another report of 
the same case? it is said the objection might have been good on 
demurrer, but after verdict the declaration was well enough. In 
Medina v, Stoughton,? where recovery in case was sought against 
the defendant for selling a lottery ticket, which he had in his 
possession, as his own when it was not, Lord Holt says that 
‘““When one having the possession of property sells it, the bare 
affirming it to be his amounts to a warranty, and an actian lies on 
the affirmation, and perhaps no other title can be made out; a/zter 
where the seller is out of possession, for there may be room to 
question the seller’s title, and caveat emptor in such case to have 
either an express warranty or a good title.” The latter part of this 
statement is not found in the report of the case in Lord Raymond, 
and the whole of it is dictum, for the case went off on a question of 
pleading. ° 

Blackstone in his Commentaries‘ states the law broadly as cor- 
responding to the civil law in allowing recovery against one who 
sells as his own, if the title proves deficient, without any express 
warranty, and for this cites only Furnis v. Leicester® and Rolle’s 
Abridgment; yet this statement, practically unsupported, seems 
to be the basis of the line of decisions in this country on the sub- 
ject. Boyd v. Bopst® (1785), in which, as reported, no cases are 
cited, and Defreeze v. Trumper‘ (in 1806), citing Blackstone only, 
are the earliest cases, and lay down the rule without qualification, 
to the effect that the sale alone implies a warranty of title. Kent 
follows Lord Holt’s dictum as to the effect of the seller’s posses- 
sion, and later cases in the United States are mostly in accord with 
him3 

But in England no such result was reached from the cases. In 
Ormrod v. Huth® (1845), it was suggested that in cases in which 
there had been a recovery for defective title, it would be found that 





1 Crosse v. Gardner, Carth. go; s. c. 1 Show. 68, B. R. 

2 Mod. 261, s. #. Cross v. Garnet. 4 2 Bl. Com. 451; see also 3 Id. 165. 

8 1 Salk. 210; s. c. 1 Ld. Raym. 593. 5 Cro. Jac. 474, supra. 

6 2 Dall. gt, in Superior Court of Pennsylvania, at 2st prius. 

7 1 Johns. 274. 

8 Scranton v. Clark, 39 N. Y. 220; Charnley v. Dulles, 8 W. & S. 353, 361; Coolidge 
v. Brigham, t Met. 547, 551; Shattuck v. Green, 104 Mass. 42, 45. 

9 14 M. & W. 651, Exch. Ch, 
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there was either an assertion of title embodied in the contract, or 
a representation of title which was false to the knowledge of the 
seller. And in Morley v. Attenborough! (1849), the Court of 
Exchequer went over the whole ground in an action against a 
pawnbroker for selling a harp to which his title was, without his 
knowledge, defective because the harp did not belong to the 
pledgor, and held that unless there was an express warranty of title 
or something in the transaction indicating an affirmation equivalent 
to an express warranty, there could be no recovery for defect of 
title not known to the seller. This view of the law has received the 
approbation of at least one court in the United States.? But the 
suggestion in Morley v. Attenborough that sale of goods in a shop 
might in itself be held to imply a warranty of title, has been fol- 
lowed in a later case,’ where the judges agree that the offering for 
sale is, under ordinary circumstances, a warranty of title. 

The introduction of implied warranties of quality can be suffi- 
ciently discussed in a few words, although the law on the subject 
is much more extensive. In some early cases it was said that a 
seller of corrupt victuals was liable in case for the deceit,’ regard- 
less of his knowledge; but afterwards it was decided that this pecu- 
liar liability was imposed only on common dealers in victuals, and, 
even as to them, resulted not from the common law, but from an 
ancient statute.® In the United States, Blackstone’s broad state- 
ment that “In contracts for provisions it is always implied that 
they are wholesome,” ® was early followed in New York;? but in 
that State the doctrine was by subsequent cases strictly limited to a 
presumption of warranty arising from sale of provisions by a dealer 
for consumption, and not from sale of provisions as mere merchan- 
dise ;® and the same result has been reached in other States.® 





1 3 Exch. 499. 

2 Howland wv. Doyle, 5 R. I. 33; but the same court modifies its position in Burgess 
v. Wilkinson, 13 R. I. 646. 

8 Eichholz v. Bannister, 17 C. B. N. S. 708. 

* Y. B., 9 H. 6, 53; Keil. 91; Fitzh. Nat. Brev. 94 ¢. 

5 Burnby v. Bollett, 16 M. & W. 644. This view is countenanced by language used 
by the court in Roswel v. Vaughan, Cro. Jac. 196, where it is said that for the sale of 
corrupt victuals action lies without warranty, because it is against the commonwealth. 

6 3 Bl. Com. 165. 

7 Van Bracklyn v. Fonda, 12 Johns. 468; to same effect, Hoover v. Peters, 18 
Mich. sr. 

8 Wright v. Hart, 18 Wend. 449; Moses v. Mead, 1 Denio, 378. 

9 Emerson v. Brigham, to Mass. 197 ; Howard v. Emerson, 110 Mass. 320; Giroux 
v. Stedman, 145 Mass. 439; Humphreys v. Comline, 8 Blackf. 516; Ryder v. Neitge, 
21 Minn. 70. 
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As to quality in general, all the justices and barons but one in 
Exchequer Chamber in the famous case of Chandelor v. Lopus,} 
which was an action on the case for selling a stone representing it 
to be a bezoar stone, when it was not, set their faces against any 
liability on a representation not knowingly false, and not made 
a warranty. Indeed, they seem to have gone farther, and re- 
versed the judgment of King’s Bench, which had held the defendant 
liable for knowingly misrepresenting the stone in this respect ; ? 
but from a statement of the same case in another place,® it 
appears that the reversal in Exchequer Chamber was because 
knowledge of the falsity of the representation was not pleaded. 
This statement of the case, made in argument fifteen years 
after the decision, is perhaps as reliable as that in Croke’s re- 
port, first published more than fifty years after the case was 
decided. It was not, however, until the early part of this cen- 
tury that cases of any decisive value on the implied warranty of 
quality are found. In Stuart v. Wilkins,t Lord Mansfield had inti- 
mated that a sound price did not imply a warranty of soundness, 
and that knowledge or express warranty must be proved to es- 
tablish liability in assumpsit; and this opinion was followed in 
Parkinson v. Lee,® which was an action in assumpsit to recover 
for the sale to the plaintiff of damaged hops, the defect not being 
known to either party. The court refused to recognize an implied 
warranty that the goods were merchantable. But where the article 
was manufactured or supplied for a particular purpose, as saddles 
for a particular trade,* copper sheathing for a ship, bought from one 
regularly dealing in such supplies,’ or rope adjusted to certain 
tackle for a definite use,® it was held that the seller was liable for 
the defect without any proof of knowledge on his part. And where 
goods were sold under a particular description, as that of “ waste 
silk,” ° or “ scarlet cuttings,” or a “ copper-fastened vessel,” ” it 
was held that the buyer was entitled to damages if they were not 

1 Cro. Jac. 4 (1603). 


2 The opinion of Popham, C. J.,in King’s Bench is stated in a note to 1 Dyer, 75, a. 

8 2 Rolle’s R. 5. 

4 Doug. 18 (1778). 5 2 East, 314 (1802). 

6 Laing v. Fidgeon, 6 Taunt. 108 (1815). 

7 Jones v. Bright, 5 Bing. 533 (1829). A similar case in King’s Bench was Gray v. 
Cox, 4 B. & C. 108 (1825). 

8 Brown v. Edington, 2 M. & G. 279 (1841). 

® Gardner v. Gray, 4 Camp. 144 (1815). 

10 Bridge v. Wain, 1 Stark. 504 (1816). 

11 Shepherd v. Kain, 5 B. & Ald. 240 (1821). 
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such as the description called for. And in a late case Brett, J., 
speaking for the Court of Appeals, after referring to cases in which it 
was held that in a sale of ‘‘ Calcutta linseed,” ! or of “ rape oil,” ? the 
thing sold must not only correspond with the sample, but. answer 
the description, says the fundamental rule is that the article shall 
answer the description contained in the contract as to being sal- 
able, merchantable, fit for the purpose specified, etc., and that in 
such cases it is immaterial that the defect was not discoverable by 
the seller.® 

To treat these various express or implied representations as 
matters of description in the contract and non-compliance of the 
article with such description as a breach of contract, is not, how- 
ever, a complete solution of the difficulty. There is a material 
difference between breach of an executory contract of sale and 
breach of warranty. In the one case, acceptance by the buyer of 
the goods offered in performance of the contract terminates the 
seller’s obligation,® while in the other, the seller’s liability con- 
tinues as an obligation to pay damages; but the buyer is not en- 
titled to return the property and recover the purchase-money.® 

It seems, therefore, that it was in the action on the case for 
deceit, and not in the action for breach of warranty, that persistent 
effort was made to introduce the doctrine of an implied obligation,’ 
both as to title and as to quality; that these efforts were partially 
successful, although constantly resisted on the ground that scienter 
was a necessary element of the action for deceit, and that after it 
became customary, for practical reasons, to bring the action for 
breach of warranty in assumpsit, the doctrine of implied promise, 
which had been so instrumental in extending the scope of assump- 
sit, furnished an escape from all difficulty, and enabled the buyer to 
rely upon statements or circumstances which, while not showing 
an express warranty, are recognized as imposing an obligation on 
the part of the seller. 

Another step in the course of development must be noticed. 





1 Wieler v. Schilizzi, 17 C. B. 619 (1856). 

2 Nichol v. Godts, 10 Ex. 191 (1854). 

8 Randall v. Newson, 2 Q. B. D. 102 (1877). 

* Lord Abinger, in Chanter v. Hopkins, 4 M. & W. 399. 

5 Coplay Iron Co. v. Pope, 108 N. Y. 232; and see Merriman v. Chapman, 32 Conn. 
146. 

6 Street v. Blay, 2 B. & Ad. 456; Heilbutt v. Hickson, L. R. 7 C. P. 438, 450. 

7 A “warranty in law,” as is said in 1 Roll. Abr., title: Action Sur Case, pl. 1 & 2. 
And see Burgess v. Wilkinson, 13 R. I. 646. 
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As Professor Ames suggests in the article already referred to,! the 
allegation of warranty implied, originally, a very definite under- 
taking, quite distinct from a mere representation. Lord Holt is 
said to have introduced the doctrine that no special form of words 
is necessary to constitute a warranty ; 2 but the cases referred to as 
those in which such a proposition was announced ® were actions on 
the case for deceit, and turned on the question as to whether 
scienter was necessary. Lord Holt used no language indicating 
that he was expressing an opinion as to what would constitute an 
express warranty. Nevertheless, a great expansion of the scope of 
express warranty has taken place, and now almost any representa- 
tion tending to induce the purchase, and which is not about a 
mere matter of opinion,* or a matter about which the buyer is, or 
in the exercise of reasonable diligence ought to be, as well in- 
formed as the seller, and which cannot, therefore, be supposed to 
have been relied upon,® will constitute a warranty.® 
The result of this course of development has been to leave the 
doctrine of caveat emptor theoretically unchanged, the tendency to 
recognize higher requirements of honesty and fair dealing on the 
part of the seller, which threatened its overthrow, having satisfied 
itself with the extension of express warranty and the invention of 
various implied warranties which are no longer considered excep- 
tions to caveat emptor, but rather as differing from express war- 
ranties only in that the obligation which they recognize arises from 
acts of the seller instead of from words. 
Emlin McClain. 
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1 2 Harv. L. Rev. I, Io. 

2 Per Buller, J.,in Pasley v. Freeman, 3 Term R. 51, 57 (1789). 

8 Crosse v. Gardner, Carth. 90, and Medina v. Stoughton, 1 Ld. Raym. 593. 

* Towell v. Gatewood, 2 Scam. 22; Reed v. Hastings, 61 Ill. 266. 

5 Margetson v. Wright, 7 Bing. 603; s. c. 8 Bing. 454; Schuyler v. Russ, 2 Caines, 
202; Winsor v. Lombard, 18 Pick. 57; McCormick v. Kelly, 28 Minn. 135; Humphreys 
v. Comline, 8 Blackf. 516; Barnard v. Kellogg, 10 Wall. 383. But the warranty may 
be such as to relieve the buyer from any duty to exercise his judgment, or may be such 
as to impose upon the seller liability for the uncertain consequences of a defect. Tye 
v. Finmore, 3 Camp. 462; Holliday v. Morgan, 1 E. & E.1; Pinney v. Andrus, 41 Vt. 
631; First Nat. Bank v. Grindstaff, 45 Ind. 58; Meickley v. Parsons, 66 Iowa, 63. 

6 Chapman v. Murch, 19 Johns. 290; Henshaw zw. Robins, 9 Met. 83; Kinley v. 
Fitzpatrick, 5 How. (Miss.) 59; Hanson v. Busse, 45 Ill. 496; Hawkins v. Pemberton, 
51 N. Y. 198; White v. Miller, 71 N. Y. 118; Gould v. Stein, 149 Mass. 570. 
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PERILS OF THE SEAS. 


A STUDY IN MARINE INSURANCE. 


| 5 pena MAGENS, an English merchant, writing, in 1755, 
the earliest book in our tongue on the subject of insurance, 
sets out at length! a policy of marine insurance dated at London, 
Aug. 30, 1744. So much of it as is of present interest runs as 
follows : — 


“Touching the Adventures and Perils which we the Assurers are con- 
tented to bear, and take upon us, in this Voyage, they are of the Seas, 
Men of War, Fire, Enemies, Pirates, Rovers, Thieves, Jettizons, Letters of 
Mart and Countermart,? Surprisals, Takings at Sea, Arrests, Restraints, _ 
and Detainments, of all Kings, Princes, and People, of what Nation, Con- 
dition, or Quality soever, Barratry of the Master and Mariners, and of all 
other Perils, Losses, and Misfortunes that have or shall come, to the Hurt, 
Detriment, or Damage of the said Ship, &c., or any Part thereof: And in 
case of any Loss or Misfortune, it shall be lawful to the Assurers, their 
Factors, Servants, and Assigns, to sue, labour, and travail for, in, and 
about the Defence, Safeguard, and Recovery of the said Ship, &c., or any 
Part thereof, without Prejudice to this Insurance.” 


Probably the foregoing formula is coeval with the beginnings of 
our modern commerce, and it is used to-day in New York and 
London. Although universally condemned by the judges for its 
looseness,’ it has been the subject of so much judicial interpreta- 
tion, not to say legislation, that it will undoubtedly continue in use 
for many years to come. Out of the mass of precedents to be 
found in the books certain well-defined rules have emerged. Those 
that are pertinent to my essay are these: — 

I. Risks assumed by the assurer are (a) those expressly enumer- 
ated; (4) those of a character similar to what are enumerated. 
(This rule states the interpretation that is given to the general 





1 1 Magens on Ins. 552 (1755). 

2 A somewhat hasty examination of the dictionaries fails to disclose this word 
“ countermart,” although it is found in nearly every policy of insurance on vessels that 
has been written in English for more then three hundred years. The phrase more 
usually used is, “letters of marque and reprisal.” 

8 For a list of such animadversions, see 2 Pars. on Shipping, 27 (1859). 
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words “and of all other Perils, Losses, and Misfortunes that have 
or shall come, to the Hurt, Detriment, or Damage of the said Ship, 
&c., or any Part thereof.” *) 

II. Risks not assumed are: (a) Negligence of the assured per- 
sonally, of his master, or of his mariners? (It is to be noted, 
however, that loss from barratry — that is, wilful wrong or criminal 
negligence of the master or mariners—is expressly assumed.) 
(6) Ordinary wear and tear. 

Among the risks enumerated in the policy are: “ Perils of the 
Seas,” —a phrase of which the attempted definitions have been 
very numerous. It is one of those phrases which are intended to 
describe a collection of facts of no very exact or determined charac- 
ter, and, therefore, a strict definition is extremely difficult to come 
at, if not, indeed, impossible. Before such a definition can be 
attempted with any degree of success, the constitutive elements of 
the idea must first be ascertained and stated. When they are 
accurately known, then it will be time to frame a definition ; before 
that, the attempt to define partakes of the nature of a leap in the 
dark. 

In the case at hand, at least three such underlying ideas are 
to be noted. There may be others; but it is not my intention now 
to make an exhaustive list of them. 

The first of these seems to be that of accident,—a casus for- 
tuitus® A peril of the seas is something distinct from the natural 
and ordinary operation of the forces of the sea or of the air. 
Thus, the ordinary deterioration of a vessel by wear and tear is not 
intended by the phrase. Neither would it be a peril of the sea if a 
vessel were allowed to rot in disuse. 

Magnus v. Buttemer is a leading case. The ship “ Elizabeth” 
was moored at high tide, and at that time she floated. At low tide 
she grounded on a hard and steep shingle, and in consequence was 
severely strained. It was held that that was not a peril of the 
seas, Maule, J., saying: “Here nothing has happened which the 
assured could have wished or anticipated to happen otherwise than 
it did happen. They intended the ship to take the ground as she 
did. There was no accident.” * 





1 2 Am. on Ins. 789 (6th ed., London, 1887), and cases cited. 

2 General Mut. Ins. Co. v. Sherwood, 14 How. 351 (1852) ; Dixon v. Sadler, 5 M. & 
W. 405 (1839) ; Ss. C. on appeal, 8 M. & W. 894 (1841). 

8 1 Pars. on Mar. Ins. 544 (Boston, 1868), and cases cited. 

* Magnus v. Buttemer, 11 C. B. 876 (1852), Maule, J., at p. 882. 
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Another of the constitutive elements is, that the accident must 
be such as pertains to a ship as a ship. It is not every accident 
on board a vessel which will render the insurer liable. Lord 
Bramwell brings out this point very clearly in his opinion in the 
Thames, &c. Insurance Co. v, Hamilton.! In that case a donkey- 
engine upon a vessel suffered serious damage because, while it was 
in operation, one of the valves became clogged, and the air-cham- 
ber was split in consequence. This was an accident oz the ship, 
not of the ship, and therefore it was unanimously held to be not a 
peril of the seas. 

The third and last element of the definition which I shall dis- 
cuss seems to be that the damage must be a physical damage, and 
come from natural forces, if it is to be held within the terms of the 
policy. 

Mr. Arnould,? in his valuable work on Insurance, says : — 


“The words ‘perils of the seas’ only extend to cover losses really 
caused by sea damage, or of the violence of the elements, ex marine tem- 
pestatis discrimine. . . . Thus, damage sustained by a ship from the fire 
of another vessel of the same nation, mistaking her for an enemy, is not, 
it seems, recoverable as caused by a peril of the sea;* and the damage 
sustained by a merchantman from the fire of an enemy would, it is 
apprehended, be open to the same objection if so stated;* though both 

. . are included under the general words,® and would be recoverable 
under a correct specification of the cause of loss.” 


There may be other qualifications necessary before an entirely 
accurate definition of our phrase can be effected; but these three 
are sufficient for my purpose. We might now hazard a definition 
of perils of the sea as marine accidents. It is doubtful, however, 
if we have even yet really advanced towards our goal, for in any 
given case we must revert to the essential conditions, as just stated, 
before we can decide whether it is included in the definition. 

In considering cases on this subject, it must be borne in mind 
that at the end of the clause in the policy with which we are deal- 
ing are very general words, “and of all other perils, losses, and 
misfortunes which have or shall come to the hurt, detriment, or 





1 Thames, &c. Ins. Co. v. Hamilton, L. R. 12 App. Cas. 484, 495 (1887). 
2 2 Arn. on Ins. (6th ed., London, 1887), 754. 

8 Citing Cullen v. Butler, 5 M. & Sel. 461 (1816). 

# Citing Taylor v. Curtis, 6 Taunt. 608 (1816). 

5 “ All other Perils,” &c. 
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damage of the said ship,” &c., and many recoveries are due to 
these words rather than to the description, “ perils of the sea.” ! 
As this distinction is not always clearly made, care must be taken 
not to overlook it. 

There are certain general classes of accidents which are always 
held to be perils of the sea. They are the three following: (1) Col- 
lision; (2) Foundering; (3) Stranding, shipwreck, or grounding. 
They include by far the largest number of losses, but the questions 
presented by them are not so difficult as those which arise in other 
cases. Ina very large proportion of marine accidents there is an 
element of negligence, — negligence either of the master or of the 
crew of the vessel. It is this element of negligence which has 
raised the most puzzling points of interpretation, and it is with this 
same element of negligence, in its relation to what are called perils 
of the seas, that I propose to deal in this essay. All that has 
preceded is merely a preliminary clearing of the ground for the 
purposes of the following discussion. 

As we have seen, by the terms of the policy the underwriter 
assumes to indemnify the owner against all perils of the seas. He 
does not assume, according to the books, to indemnify against neg- 
ligence, unless it be negligence of the crew or captain amounting 
to barratry.2 If, then, an accident occurs which comes within the 
description of a peril of the seas, but which is due to negligence 
not amounting to barratry, shall the underwriter be held respon- 
sible, or shall he be absolved? Let us assume an illustrative case. 

A steamer carries a spare propeller weighing four or five tons. 
It is obvious that such a mass of steel must be very securely fas- 
tened, if great, or even fatal, injury to the vessel is to be avoided. 
Let it be supposed that the fastenings are negligently made, with 
the result that in a heavy storm which strikes the steamer the 
propeller comes loose, and, being tossed about, causes severe 
damage. 

The injury to the vessel conforms to the requirements which 
have been found to be explicitly contained in the policy; that is, it 
was an accident pertaining to the ship as such, and caused by the 
physical forces of the sea. It was ultimately due, however, to the 
negligence of the master in stowing the propeller. On whom shall 
fall the loss, — on the owner, who must bear the consequences of 





1 2 Arn. on Ins. (6th ed., London, 1887), 754, 789, and cases cited; 1 Pars. on Ins. 
(Boston, 1868), 547, and cases cited in n. 4. 
2 See ante, p. 222. 
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his agent’s carelessness, or upon the underwriter, who has taken 
upon himself responsibility for all perils of the seas? 

In this dilemma the courts have evolved two rules to assist them. 
Mr. Arnould states one of them as follows: ‘“ Where the loss is 
not proximately caused by the perils of the sea, but is directly 
referable to the negligence or misconduct of the master or other 
agents of the assured, not amounting to barratry, there seems little 
doubt that the underwriters would be thereby discharged.”! And 
Mr. Justice Curtis, in a very acute opinion in the case of the Gen- 
eral Mutual Insurance Co. v. Sherwood,? after quoting the fore- 
going passage from Arnould, states the other rule thus: ‘“ A loss 
caused by a peril of the sea is to be borne by the underwriter, 
though the master did not use due care to avoid the peril.” Mr. Jus- 
tice Curtis then goes on to say: “ The two rules are in themselves 
consistent. Indeed, they are both but applications to different cases 
of the maxim, Causa proxima non remota spectatur. In applying 
this maxim, in looking for the proximate cause of the loss, if it is 
found to be a peril of the sea, we inquire no further. We do not 
look for the cause of that peril; but if a peril of the sea which oper- 
ated in a given case was not of itself sufficient to occasion, and did 
not in and by itself occasion, the loss claimed, if it depended upon 
the cause of the peril whether the loss claimed would follow, and, 
therefore, a particular cause of the peril is essential to be shown by 
the assured, then we must look beyond the peril to its cause to 
ascertain the efficient cause of the loss.” This was the case to 
which these remarks applied : — 

The brig “ Emily” collided with another vessel, and the collision 
was due to the undisputed negligence of the first mate. Both ves- 
sels suffered considerable damage, and it was adjudged, after suit 
in admiralty, that the “ Emily” was responsible for the damage to 
the other vessel. Her owner, having paid the amount fixed by the 
decree, brought suit against the insurance company to recover 
both losses, that is to say, the loss caused to the “ Emily” herself, 
and the loss caused by her owner’s having to pay for the damage to 
the other boat. The learned justice decided that the underwriter 
was liable for the damage to the brig herself, for the reason that it 
was caused by the collision, admittedly a peril of the sea; and it was 
immaterial, therefore, that the collision was due to the negligence of 
the first mate. He decided further that the underwriter was not 





1 2 Arn. on Ins. (1st ed., London, 1849), 771. 2 14 How. 351 (1852). 
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responsible for the damages paid to the other boat, because that 
damage was not caused by the collision. The collision alone would 
not have been sufficient to render the “ Emily” liable. It was for 
the reason that the collision was a negligent collision, and for that 
reason alone, that the “Emily” was liable at all; and, therefore, 
the cause of that loss was, not the collision, but the negligence. 
Mr. Justice Curtis’s opinion in this case contains by far the best 
discussion of the two rules with which I have met in my reading. 

The Latin maxim used by the learned justice seems to have been 
first used in this connection by Lord Ellenborough in the case of 
Livie v. Jansen! in 1810. Certainly prior to that time the text- 
books do not contain it. In 1806, however, Chambre, J., speaks of 
the “ inevitable cause” in substantially the sense of proxzma in the 
maxim, and Bayley, Serjeant, in the same case, av~guendo, says: 
“The loss ought to be assigned to the immediate cause.”? From 
these quotations and from the fact that it was not until the present 
century had opened that the question began to be common in the 
courts, we may infer that the solution of the problem which the 
maxim affords was applied nearly simultaneously with the rise of 
the problem itself. 

The difficulty with these two rules, or rather with the one rule, 
is twofold. In the first place, it is assumed that the cause of the 
loss is a peril of the seas. The fact is, however, that a peril of the 
seas, as that phrase is used in the policy and defined in the cases, 
is not a cause at all; it is always a vesu/t, That was established 
when it was determined that a peril of the seas must be an 
accident. 

A cause is a force, an energy. It is dynamic. Winds, waves, 
rain, lightning, steam, gravity, men’s muscles, are all forces, and 
accidents are the resultants of their interaction. In the illustrative 
case, for example, the accident was the breaking of the timbers, 
the partitions, the decks, or whatever was injured. The causes 
were the steam driving the vessel through the water, the waves 
buffeting her, the hurricane rushing upon her, and finally the mus- 
cles of the men at the wheel which directed her course. These 
were all co-working, efficient causes, and out of their conjunction 
came the accident. 

It is perfectly evident that when the insurer underwrites the 





1 12 East, 648 (1810). 8 See ante, p. 222. 
2 Hodgson v. Malcolm, 2 Bos. & P. N. R. 336 (1806). 
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policy, it is accidents, injuries, damages, that he has in mind. It 
is these, not causes, that he promises to make good, and it is these 
that he would naturally enumerate in drafting his contract. He 
might describe his risks, it is true, by making a list of possible 
causes of injury, and then undertake indemnity against their 
effects. That would, however, be quite too philosophical for the 
merchant of the Middle Ages, and he, be it remembered, devised 
our policy. 

To a very large extent this reasoning is tacitly involved in the 
reported decisions. The three recognized and principal perils are, 
as before stated, collision, stranding, and foundering. These are 
results, not causes ; accidents, not forces. When the courts say, as 
they do, in pursuance of the second rule, as stated by Mr. Justice 
Curtis, that the insurer is responsible for collisions, even though 
the cause of them be negligence, it is in effect saying that that 
class of accidents has been uniformly accepted as one of the perils 
of the seas, and that in all such cases an inquiry into cause is un- 
necessary. The reason is that the insurer assumed the respon- 
sibility of that kind of accident, irrespective of cause. Indeed, 
every decision holding that, when a peril is expressly assumed, it 
is immaterial in determining the question of liability that it is 
caused by negligence, is a decision to the point that the under- 
writer insures effects, not causes. 

The practical interpretation of insurance adjusters is confirma- 
tory of this view, and they are courts who decide innumerably more 
cases than does any judicial tribunal. Such men do not look for 
the proximate cause in disputed cases, and it is extremely doubt- 
ful whether the mercantile mind would ever lend itself to such a 
refinement of reasoning as that. The fact is, the contract of in- 
surance is a mercantile contract, and the general principles of its 
interpretation among merchants and insurance men were settled 
long before the courts were ever called upon to decide such ques- 
tions. When, therefore, the courts use rules in interpreting the 
policy which merchants have not adopted, that is some evidence 
that the courts have gone astray. 

Passing by, however, the first objection, that a peril of the seas 
is not a cause, there arises another objection still, —an objection 
that is logical in its nature. The owner of a vessel comes before 
the court and claims indemnity against an insurance company for 
an accident which he says was a peril of the seas. The court says 
to him in reply, “ You must show what was the proximate cause of 
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your loss. If the proximate cause was a peril of the seas, then 
your claim is just. If the proximate cause was the negligence of 
your master, then your cause is unjust.” The court has obviously 
not relieved itself of the necessity of defining perils of the seas. 
The logical syllogism may be baldly stated thus: The plaintiff may 
recover indemnity for perils of the seas. If the proximate cause 
of his loss was a peril of the seas, he has suffered a peril of the 
seas. Ifthe proximate cause was negligence, he has not. This, in 
the process of deciding, is analogous to the fault of using in the 
proof of a proposition the proposition itself. When the decision 
is reached and announced, however, the error has evolved into a 
complete and veritable petitio principit. 

It is not to be supposed for a moment that any court has openly 
allowed itself to fall into the logical error here pointed out. The 
error is implicit, however, in all decisions in which the maxim 
forms a link in the chain of reasoning, though it is very completely 
concealed. To show that the arguments of the courts are not 
misrepresented, I have chosen for illustration of the error the best- 
reasoned case that I know, the facts and decision of which have 
already been stated. 

In the General Mutual Insurance Company v. Sherwood,! Mr. 
Justice Curtis thus states the question submitted to him: “The 
question is whether, under a policy insuring against the usual 
perils, including barratry, the underwriters are liable to repay to 
the insured, damages paid by him to the owners of another vessel 
and cargo, suffered in a collision occasioned by the negligence of 
the master or mariners of the vessel insured.” There were in that 
case only three clauses of the policy within which the plaintiff 
could bring himself, as will be readily seen by the extract from the 
policy given in the opening paragraph of this article. These are: 
(1) Perils of the seas; (2) Barratry of the master or mariners; 
(3) The final clause as to all other perils and losses. 

Take these in inverse order. The third clause introduces no 
considerations different in kind from the other two. As has 
already been shown, it is limited in its scope to losses similar in 
character to those already provided for by the preceding words of 
more special import. As to the second, barratry, there was no 
proof that it was the cause of the collision. If such had in fact 
been the case, the underwriters would have been responsible, since 
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they expressly assumed the risk of barratry. It follows, then, that 
the plaintiff was to entitle himself to a recovery, if at all, on the 
ground that he had suffered a peril of the seas, or something of 
that nature, and the question was whether that particular loss, 
z. ¢, the necessity of paying damages to the other boat, was a peril 
of the sea, or something of that nature. 

The learned justice, having stated the question, then says: 
“Upon principle, the true inquiries are, what was the loss, and 
what was the cause?”! The course of his inquiry was to ascertain 
whether a peril of the sea (in this case, a collision) was the cause, 
or whether the cause was the mariners’ negligence; for in the one 
case, he said, the underwriter, and in the other case the shipowner, 
was liable. It was the necessity of that inquiry that led him to 
state and distinguish the two rules. When it was finished, the 
learned judge was no farther advanced than when he began. He 
had determined, it is true, that the cause of the loss was negli- 
gence; but he had not determined that the result of the negligence 
was not a peril of the seas, except by assuming that such results 
never are perils of the seas. Since that was the very issue, the 
assumption was of course unwarranted. 

In truth, the whole inquiry into cause should be abandoned. It 
has involved the courts in a maze of medizval subtleties utterly 
foreign to the contract with which they are dealing, to say nothing 
of the internal inconsistency with themselves, and the external 
irreconcilability with each other, which has resulted therefrom. 
I defy any one to produce an intelligible rule by which to har- 
monize the adjudged cases on this subject. The probable truth of 
the matter is that at the outset the underwriters undertook to 
indemnify the shipowners for certain kinds of loss, no matter what 
the cause was. More than that, it was in all probability their con- 
scious purpose to relieve owners of the burden of that special cause 
of loss, the occasional carelessness of masters and mariners. Such 
men are beyond control, and their carelessness in many things is in- 
evitable. The shipowners, unable to escape its results, went to the 
insurers for indemnity, and the latter intended to grant it. Indeed, . 
why should the insurers make themselves liable for the criminal 
wrong-doing of the men, as they have by the clause as to barratry, 
if they did not mean to be answerable as well for lesser injuries? 

The judges, in holding otherwise, have almost certainly varied. 





1 14 How. 351, at p. 363. ° 
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widely from the intention of the parties. Various explanations of 
the fact, historical and other, might be assigned, but space forbids. 
Suffice it to say, in conclusion, that if the courts desire to adjust 
their decisions to mercantile conceptions, they will, I am con- 
vinced, make use of some such process as has been indicated 
earlier in this article. They will first accurately determine the 
constituent ideas contained in the words “ perils of the seas,” and 
then, if it seems well, embody them in a definition; but in all 
doubtful cases it is to these constituent ideas, rather than to the 
definition, that they will ultimately resort. That is a method which 
may well be used in subjects other than the limited one here 
discussed. 

Everett V. Abbot. 


NEw York, September 20, 1893. 
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THE Law ScuHoo..—In the November number of the Review a pre- 
diction was ventured that the total falling off in the attendance at the 
School this year would approximate 50, and a hope expressed that 
almost the whole of this diminution would prove to have taken place 
in the ranks of the special students. Fuller figures more than justify 
the forecast then made. The total loss is 43; the falling off in the 
class of special students is 48. There are 5 more men in the first- 
year class than in 1892-93. ‘The second and third year classes added 
together give exactly the same total this year as last. The total regis- 
tration this autumn as compared with that of the four preceding years is 
given below : — 


1889-90 1890-91 1891-92 1892-93 1893-94 
Third year. . 2... 50 44 48 69 66 
Second year . . « + . 52 73 112 119 122 
First year . . - + + + 86 101 142 135 140 
Specials .... - 59 61 61 71 23 
SOG + # & se «ws Se 279 363 394 351 


Readers of the Review may remember that there appeared in the 
December number of last year a table showing the make-up of four 
successive first-year classes, both geographically and as regards the hold- 
ing of college degrees. It is thought advisable to publish a similar com- 
pilation this year, to serve as a record, not only of the growth of the 
School, but of the direction of its extension. The table follows : — 


Harvarp GRADUATES. 


From New England outside Outside of New 
Class of Massachusetts. of Massachusetts. England. Total. 
1893 34 I 19 54 
1894 30 2 17 49 
I 32 4 13 49 
1890 23 7 17 47 





ae 
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GRADUATES OF OTHER COLLEGES. 


From New England outside Outside of New 

Class of Massachusetts. of Massachusetts. England. Total. 
1893 5 9 21 5 
1894 7 20 38 5 
189 3 14 30 52 
1896 14 II 45 7° 

Hoxpinc no DEGREE. 
New England Outside 

From Mas- outside of of New Total of 
Class of sachusetts. Massachusetts. England. Total. Class. 
1893 es I 7 12 101 
1894 20 I 10 31 142 
189 16 3 14 34 135 
18 10 4 9 23 140 


The most noticeable thing about this table is the largely increased 
plurality of graduates from other colleges over graduates from Harvard. 
This is certainly matter for congratulation. As was pointed out last 
year, when the same tendency was observable, though in a far less de- 
gree, these figures plainly indicate that the School is enlarging its field. 
A further analysis by colleges makes the broadening of the influence of 
the School still more apparent. Yale sends 1o men this year, as against 
7 last year, and 18 the year before. Amberst comes next, with 9 men. 
Six men come from Brown, 5 from Leland Stanford, and 3 each from 
Williams, Princeton, the University of Michigan, and Georgetown. Dart- 
mouth, Bowdoin, Bates, Wesleyan, Boston, Alleghany, Iowa State Uni- 
versity, and the University of Oregon each contribute 2 men. Over twenty 
other colleges send a man apiece. 


AN unfortunate error in regard to the requirements for admission to the 
School seems to have gained general currency in the West. For example, 
the Michigan Law Journal for October asserts that “the announcement 
is made that Harvard College, commencing with the year 1895-96, will 
raise the qualification for admission to its Law School, so that none 
but students upon whom have been conferred the degree of A. B. or its 
equivalent, by first-class colleges, can enter the School.” If the editors 
of the Michigan Law Journal and of the other periodicals which have 
repeated and enforced this statement had taken the trouble to glance 
at any of the circulars of the Law School, or at either the May or the 
October number of the ReviEw, they would have found this alleged 
“announcement” absolutely false, in general and in particular. The 
object of the rules to which this blundering reference is made has been 
stated so often that repetition seems mere tediousness. Those who think, 
with the Michigan Law Journal, that the ‘ Harvard idea seems to be 
to exclude all but a privileged class from admission to the practice of 
the law,” have only themselves to blame for their unfortunate misappre- 
hension. Any man who passes a satisfactory examination in simple 
Latin and French and in Blackstone’s Commentaries can enter the 
School, now as heretofore. All such students will be given the regular 
degree, after three years’ residence and the passing of the requisite 
legal examinations, if they attain a mark within five per cent of that re- 
quired for the honor degree; z.¢., if they attain what is often techni- 
cally spoken of as “creditable standing.” The Michigan Law Journal 
is of opinion that “ Harvard’s intentions are commendable enough, but 
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its method is too heroic. The tendency of its new rule is to bar from the 
study of the law, under the direction of experienced instructors, men of 
capacity and ability, and men who have not been so fortunate as to have 
enjoyed the luxury of that special collegiate education which entitles the 
student to the degree of A. B.” Now, the “men of capacity and ability” 
referred to are precisely those who attain creditable standing in the School, 
and therefore become entitled to the degree. The rule excludes only 
men who have neither a liberal education, zor capacity and ability to at- 
tain “creditable standing.” It does not “ work injustice to those young 
men of brains and ambition whose circumstances have denied them a 
collegiate education and an A. B. degree, and who are infinitely better 
equipped mentally to enter upon the study of the law than a large per- 
centage of the sons of aristocracy and wealth who have managed with 
mediocre ability and the aid of a tutor to squeeze themselves into the 
possession of an A. B, degree.” The Chicago Legal News also is mis- 
taken in its premises when it remarks that “ Harvard may never have 
knocking at its classic doors the future Marshall, Webster, or Lincoln, 
because this mental giant has not in his pocket the A. B. degree.” There 
is still room in Cambridge for all ‘mental giants,” whether they come 
from the school or the plough. No “announcement” has been made that 
they are shut out, or that they will be shut out, either in 1895-96 or 
thereafter. 

These misrepresentations of the position of the School are none the 
less hurtful because they are careless rather than intentional. It is 
hoped that the respectable periodicals which have given them color will 
be as prompt to correct as they were to spread them. 


At the meeting of the American Bar Association this summer, two 
papers were read which should especially interest readers of the REVIEw. 
They are indorsements of the Harvard method of instruction by men from 
widely separated localities. The first of these is the address of Professor 
Austin Abbott, “Questions on Legal Education.” In emphasizing the: 
importance of a scientific study of procedure in schools, he refers to the 
work done along these lines by Professor Langdell, Professor Thayer, 
and Professor Ames. While premising that “there is no one best way 
of teaching law, any more than there is one best way of trying a case,” 
he still seems to think that at least there is no better way than by the 
use of cases. But his description of his own manner of teaching makes 
it clear that the case system is an elastic one. Probably in no two 
schools is precisely the same method followed. Professor Abbott regards 
as one of the chief merits of the system the colloquy which is so marked 
a feature of the work at Harvard. The second address referred to is 
that of Emlin McClain, Professor of Law at the University of Iowa. Pro- 
fessor McClain, whose “ Cases on Carriers”’ is used here, is an outspoken 
advocate of the case-system. However, he would confine it to the more 
elementary subjects ; his point being that where information rather than 
discipline in legal thinking is the object sought, the use of cases is too 
slow and laborious. ‘This is a suggestion certainly worthy of consideration. 


Tue Harvard Law School Association’s prize for 1892 was taken by 
Oliver Reginald Mitchell, a graduate of last year, writing on “The 
Fictions of the Law: have they proved useful or detrimental to its 
Growth?” The essay will be published in an early number of the 
REVIEW. 
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“Lost” Grants. —Thanks to the foresight of our courts in adopt- 
ing Rolle’s view (2 R. Abr. 269. See Coolidge v. Learned, 8 Pick. 504; 
Melvin v. Whiting, 10 Pick. 295 ; Reimer v. Stuber, 20 Pa. 458; Tracy v. 
Atherton, 36 Vt. 503, annotated in the second edition), that cases of 
prescription should be decided by the analogy to the Statutes of Limita- 
tion, we in this country are interested only historically in the immediate 
question as to when one may and when one may not presume a lost 
grant; but the rise and wane of the doctrine upon that subject in England 
are interesting and practical in their bearing on the constant changes of 
substantive law under the guise of changes of presumption. At the time 
of the Prescription Act, 2 & 3 Wm. IV., if enjoyment of an easement for 
a long term of years was not a legal bar to its denial, at least the jury 
were entitled to make it one. Starting from a stretching of the old mode 
of proving a lost deed by parol evidence, the mushroom fiction grew until 
put a stop to by that statute. But the statute failed to do two things: 
it did not include easements of support, and it did not, in terms, abolish 
the fiction. The result of the first was Angus v. Dalton; the result of 
the second was that careful lawyers continued to claim under a lost 
grant as well as under the Prescription Act (see Hall, Profits, 105 ; Gale, 
Easements, edn. 1876, p. [98]; Aynsley v. Glover, L. R. 10 Ch. 283), until 
another casus omissus has come up in Wheaton v. Maple & Co. [1893], 
3 Ch. Div. 48. The plaintiff claimed an easement of light by pre- 
scription of forty-one years’ open enjoyment against the defendants, who 
were tenants for years of the Crown on a ninety-nine year lease, falling 
in in 1914. As the Court of Appeal (Lindley, Lopes, A. L. Smith, L.JJ.) 
held that the section on light in the Prescription Act did not bind 
the Crown nor the Crown’s tenants, because the reversion could not 
be bound, the plaintiffs were thrown upon the fiction of a lost grant. 
The court make short work both of the fiction and of the plaintiffs’ case. 
Lindley — who in Angus v. Dalton said that “the owner of a building 
which has in fact been supported for twenty years has, prima facie, at all 
events, a right of action . . . against the owner of the adjoining land if 
he . . . take away the support. This proposition is open to doubt only 
on the ground that it is not wide enough. . . . It appears to me contrary 
to the reason for the theory itself to allow . . . an enjoyment to be dis- 
turbed simply because it can be proved that no grant was ever in fact 
made. If any lawful origin... can be suggested, the presumption 
ought to be made ” — and Lopes, who in Angus v. Dalton simply concurred 
with Lindley, both now turn their backs upon the fiction. Lindley says, 
“ A grant from the Crown ... cannot be presumed, for there has been 
no enjoyment as against the Crown itself, and without it there is no foun- 
dation for such a presumption. . . . There is no legal presumption as dis- 
tinguished from an inference, in fact, in favor of . . . a grant” from the 
lessees of the Crown. Lopes talks more emphatically. “To presume a 
lost grant made by the Crown or the lessees of the Crown since 1852, 
would be overtaxing the credulity of the most credulous, and would be 
making a demand too extravagant even for the elasticity of this patient 
and accommodating fiction.” Ifthe judges of the Court of Appeal go on 
consistently, another case will strip the presumption of every vestige of 
fiction, and leave it where it was two hundred years ago. The fiction was 
a passable one as fictions go; but it is no longer needed, and is dismissed 
with a bad character. 
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Is ELECTRICITY WITHIN THE PRINCIPLE OF FLETCHER v. RYLANDS? — 
The principle now well known as that of Fletcher v. Rylands has 
lately been considered in England with reference to electricity, in the 
case of the JVational Telephone Co. v. Baker, 1893, 2 Ch. 186. The Na- 
tional Telephone Co. brought an action to restrain the defendant from 
using his electric tramway in such a manner as to interfere with the 
working of the plaintiff's telephone lines. It appears that the defendant 
in the operation of his tramway employed the single-trolley system, which 
requires the use of the earth as a return conductor. The plaintiff com- 
pany, which also relied upon the earth for completing its circuit, com- 
plained that some of the electricity discharged by the defendant into the 
earth flowed into its “‘ ground wires,” and interfered with the operation 
of its lines so seriously as to render them practically useless. 

The court (Kekewich, J.) gave judgment for the defendant. The 
express ground for the decision was that the defendant was authorized 
by a statutory provision to use electric power, and that the Legislature 
must be taken to have condoned in advance any mischief which might 
arise from a reasonable use of that power. But the greater part of the 
opinion is devoted to the consideration of the question whether, apart 
from statutory authority, the plaintiff company would not be entitled to 
obtain an injunction on the ground that the principle of Fietcher v. 
Rylands is applicable, and the court arrives at the conclusion that it 
would be entitled to an injunction. Kekewich, J., says: “I cannot see 
my way to hold that a man who has created, or, if that be inaccurate, 
called into special existence, an electric current for his own purposes, 
and who discharges it into the earth beyond his control, is not as re- 
sponsible for damage which that current does to his neighbor as he 
would have been if, instead, he had discharged a stream of water. The 
electric current may be more erratic than water, and it may be more 
difficult to calculate or control its direction or force ; but when once it is 
established that the particular current is the creation of, or owes its 
special existence to, the defendant, and is discharged by him, I hold that 
if it finds its way on to a neighbor’s land, and there damages the 
neighbor, the latter has a cause of action.’’ It will be observed that 
Kekewich, J., regarded the circumstances of this case as analogous in 
every respect to Fletcher v. Rylands, and thought it should be governed 
by the same principles which governed that case. The only significant 
difference between the two cases is that the Telephone Company was 
making an extraordinary, and not a natural, use of land. But that is not 
really an important difference; for it could scarcely be urged that if a 
dam on A’s land gave way, and by the rush of water a reservoir on B’s 
land were destroyed, A would not, on the theory of Fletcher v. Rvlands, 
be liable to B for destruction of the dam. ‘The remarks of Kekewich, 
J., which have been quoted are of course odtfer ; but nevertheless they 
indicate what the decision would have been if the attendant had been 
unable to avail himself of the defence of statutory authority. They are, 
moreover, especially notable as showing, for almost the first time since 
Fletcher v. Rylands was decided, a disposition on the part of an English 
court to apply the principle of that decision squarely, and without attempt- 
ing to draw a distinction, as was done in the cases of WVichols v. Mars- 
land, 2 Exch. D. 1, Box v. Jubb, 4 Exch. D. 76, and Madras Co. v. 
Zemindar, L. R. 1 Ind. App. 364. 

In this country there have been a number of cases between telephone 
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companies and electric railway companies arising out of circumstances 
similar to those in the principal case. But in none of the cases does it 
seem to have been recognized that the principle of Fletcher v. Rylands 
was applicable. The leading American case perhaps is Cumberland Tele- 
phone Co.v. United Ry. Co., 42 Fed. Rep. (Tenn.) 273. There Fletcher 
v. Rylands was very cursorily examined, and dismissed as not being in 
point. The court (Mr. Justice Brown) does not even seem to have taken 
the pains to ascertain what the decision in Fletcher v. Rylands really was. 
Now, however, that the analogy has been pointed out, it can hardly fail to 
receive attention in future litigation concerning damage caused by the law- 
ful use of electricity. Since such cases are bound to arise with constantly 
increasing frequency, they may be the means of bringing the principle of 
Fletcher v. Rylands before the courts in many States where, strangely 
enough, the question has not yet been settled. 





RESTRAINT OF TRADE.-——The case of Gamewell Fire Alarm Tel. Co. 
v. Crane et al. (Massachusetts, not yet reported) shows the present 
position of the Massachusetts Supreme Court upon the question of 
contracts in restraint of trade. The defendant Crane agreed “not to 
engage in the business of manufacturing or selling fire-alarm or police- 
telegraph machines and apparatus, and not to enter into competition 
with the said Gamewell Co. either directly or indirectly, for the period 
of ten years next ensuing from the date of this agreement ;” and this 
stipulation was held void, as in restraint of trade and contrary to 
public policy. Field, C. J., who writes the opinion, says: “So far as 
we are aware, in every modern case in this Commonwealth, except 
one [that one he distinguishes], where a contract in restraint of trade 
has been held valid, the restriction has been limited as to space... . 
The plaintiff did not buy the good-will of a. . . business; .. . it is an 
article of prime necessity for . . . large cities and towns; . . . the stipu- 
lation will tend to give the plaintiff a monopoly,” and “may impair 
his [defendant’s] means of earning a living. . . . The stipulation seems 
to us to be something more than is reasonably necessary to protect the 
plaintiff, . . . even if that should be the test, upon which we express no 
opinion.” These are indications of six different tests of public policy, 
and the court are wary of pinning their faith upon any one. ‘They con- 
clude by saying that “if there is to be a change in the law, . . . we think 
that it is for the Legislature to make it.” This case is a fair example of 
the Massachusetts view and of the present bad state of the law upon 
the subject. It must be worse restraint of trade to force a merchant to 
guard against all large contracts and against all negative personal agree- 
ments, in ignorance whether contracts about such things as police signals 
will be held bad because they affect “ necessities ” or because they ‘tend 
to monopoly,” than it is to let a full-grown man agree not to deal in 
such “ necessities.” If we are to have this rule, we ought to have it stated 
so clearly that business engagements can be made with confidence. But 
why need we have this rule? As Mr. Eaton points out (4 Harvarp Law 
Review, 128 ff.), there is good authority and good reason for holding 
that the ultimate test is reasonableness. And if this is so, the doctrine 
of restraint of trade takes an unimportant place in the law, for elsewhere 
also equity will not enforce specific performance of an unreasonable agree- 
ment, and at law damages can be made to cover only so much of the 
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breach of contract as infringes on the other party’s reasonable protection. 
The Massachusetts court are not necessarily so bound by prior decisions 
as they would indicate, for the question is clearly not one of law, but one 
of fact for the court, and the decision of it may properly be controlled by 
the change of the conditions of trade which has recently come about. In 
the light of present history, this is no longer an effective weapon against 
monopoly ; taking trade as it is carried on to-day, such an agreement is 
not an unwarrantable restriction. Greater concentration and greater 
restraint are matters of every-day occurrence. If the condition of things 
is bad, it should be attacked to some purpose. 

It is scarcely necessary to call attention in this connection to Mr. S. 
C. T. Dodd’s article in the last number of the Review. The authorities 
are collected and discussed in an article (cited supra) by Amasa M. Eaton, 
in 4 HarvarRD Law REVIEW, 128. 





RECENT CASES. 


AcENCY—InjJurY TO SERVANT. — Plaintiff was one of a gang of workmen who 
together with a foreman were employed by defendants to unload a ship. While doing 
so, plaintiff was injured by the breaking of the necessary apparatus, caused by negli- 
gence inits construction. e/d, that thé rule that a master is bound to furnish safe 
appliances, and cannot escape liability for failure to do so by intrusting the duty to 
a servant by whose negligence a fellow-servant is injured, does not apply where several 
persons are employed to do certain work, and by the contract of employment, express 
or implied, they are to adjust the appliances by which the work is to be done. Burns 
v. Sennett, 33 Pac. Rep. 916 (Col.). 

There is a difference of opinion upon the subject of the liability of the master 
under such circumstances. This case follows the English doctrine, which is also law 
in Massachusetts. <7/ea v. Faxon, 125 Mass. 485. In Wilson v. Merry,-1 L.R. H. L. 
Sc. 326, the Lord Chancellor says’: ‘“‘ The master is not and cannot be liable to his 
servant, unless there be negligence 04 the part of the master in that which he, the mas- 
ter, has contracted or undertaken with his servant to do.” In every case the question 
whether an agent is employed as servant or as “independent contractor” is a question 
of intention, and therefore a question of fact. Where the agent is one who is recognized 
by the law as exercising a distinct calling, involving for its exercise a certain degree 
of skill or experience, there is a strong presumption that the employer did not reserve 
any control over one who presumably knows much better than himself how to do the 
work, and therefore such a person will not be the servant of the party employing him. 
Clerk and Lindsell on Torts, 46. In this country the doctrine established by the United 
States Supreme Court and by most of the courts of last resort in the different States is 
that the master is liable for the negligent performance of duties which rest by relation 
upon the master, whether the master perform such duties personally or through an 
agent or servant. Hough v. Railway Co., 100 U.S. 213. In Davis v. Central Vermont 
Ry. Co., §5 Vt. 84, the master was held liable for the negligence of his servant in the 
discharge of a duty which the master owed to a general workman. 


BILLS AND NoTES— LIABILITY OF PARTIES WHOSE NAMES ARE NOT ON THE IN- 
STRUMENT. — An action was brought on a note signed “T., Agt.,” and it was alleged 
that T., “as agent for the defendant J., under and by direction . . . of J., and in the 
due management . . . of her business,” made the note. Aé/d, upon demurrer, that no 
cause of action was stated: (1) the general agency alleged did not give T. authority 
to bind J. by a promissory note ; (2) the defendant’s name was not upon the face of 
the instrument. Bank v. Turner, 24 N. Y. Supp. 793. 

The court rely SS upon the want of any allegation that T. had authority to 
bind J. by anote, and distinguish the case from Moore v. McClure, 8 Hun, 557, where 
a note was signed “ M., Agent,” and recovery was allowed, on the ground that specific 
authority was there shown. The serious difficulty, however, seems to be that the de- 
fendant’s name was not upon the face of the instrument; and that alone ought to pre- 
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clude a recovery. It is of the utmost importance that a note which passes as money 
should have all the parties upon the face of it liable. The case is clearly right, and it 
is very doubtful if the rule in Moore v. McClure would be followed in New York. 


CONSTITUTIONAL LAW — GEARY AcT.— A court commissioner, finding upon exami- 
nation that defendant was a Chinese laborer who had come into the United States in 
violation of the Exclusion Acts, gave an order, based on §§ 3 and 4 of the Act of May 5, 
1892, known as the Geary Act, directing him to be imprisoned at hard labor for two 
days and deported. The fourth section provides that such Chinamen as defendant 
“shall be imprisoned at hard labor for a period not exceeding one year.” On appeal 
from this order to the District Court, S. D. California, Ross, Dist. J., e/d, that, as 
imprisonment at hard labor was an infamous punishment, that part of the order vio- 
lated paragraph 3, § 2, Art. 3, of the Constitution and the Fifth and Sixth Amend- 
ments, which, taken together, provide that crimes shall be punished only after indictment 
and trial by jury. The part of the order directing deportation was held good. Onited 
States v. Wong Dep Ken, 57 Fed. Rep. 206. 

There is nothing said in the recent decision of the Supreme Court — Fong Yue Ting v. 
United States, 149 U. S. 698 — about Chinamen who are found to be in this country in 
violation of the Exclusion Acts ; but there seems to be no inherent reason for regarding 
the deportation of this class of Chinamen as more in the nature of a punishment for a 
crime than the deportation of those who fail to register. This view is supported 
by the fact that throughout the Geary Act both classes are included in the term, 
“adjudged to be unlawfully in the United States.” The only reason for interfering 
with Chinamen who are in this country in violation of the Exclusion Acts is that they 
are here in violation of those Acts; and if, as it seems to follow from the decision of 
the Supreme Court, so being here is no crime, no provision for the disposition of such 
Chinamen can be punishment for a crime. This does away with the reason which 
Judge Ross gives for his decision; for the ground on which he annulled the order of 
imprisonment was that it was punishment for a crime within the terms of the Constitu- 
tion. There seems, however, good reason to contend that the order of imprisonment 
was depriving a “ person of liberty . . . without due process of law.” The govern- 
ment, having the right to deport on summary proceedings, can without doubt confine 
the alien on such procec lings until he can be conveniently deported, and cause him to 
defray by labor some part of the expense of such confinement. It may be that that was 
all the fourth section was intended to authorize, — see opinions of Billings, Severens, 
and Edgerton, JJ., «bi infra ; — and in that view the decision of the principal case is right, 
for this was an order of imprisonment for a fixed term. This construction, however, is 
strained. Taking the section in its most obvious sense, that of authorizing imprison- 
ment for a fixed term, it in no wise helps in the process of deportation; and therefore 
it is hard to see how the government, consistently with the Fifth Amendment, can 
authorize its application on summary proceedings. On this view also the correct 
result was reached in the principal case, because the proceedings were summary. As 
the Supreme Court has declared there is no crime in the case, there can be no proceed- 
ings by indictment and trial; for in the absence of statutory provisions you cannot 
proceed by indictment when you are not trying to convict of acrime. So we are forced 
either to accept the strained construction or hold the fourth section nugatory ; and it 
will be interesting to see what the Supreme Court will hold if forced to pass upon this 
section. Cf. United States v. Wong Sing, 51 Fed. Rep. 79, Hanford, Dist. J.; J re 
Ah Yuk, 53 Fed. Rep. 781, Edgerton, Dist. J.; United States v. Hing Quong Chow, 53 
Fed. Rep. 233, Billings, Dist. J.; 2 re Sing Lee, 54 Fed. Rep. 334, Severens, Dist. J. 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE — RIGHT OF CITY TO TAX.— 
Petitioner was arrested for failure to comply with city ordinance which provided that 
merchandise brokers maintaining an office within the city limits must pay a license of 
$50 per annum. It was conceded that he was a merchandise broker, but it was “no part 
of his business ” to make sales of goods situated within the State at the time of making 
the contract of sale or belonging to citizens of the State. On petition for writ of Aadeas 
corpus, held, by Williams, Dist. J., that this case came within the lines of Roddins v. 
Taxing Dist., 120 U. S. 489, rather than within the lines of Ficklen v. Taxing Dist., 145 
U. S. 1, and that the license could not be constitutionally exacted from the petitioner, 
because it would be a tax on interstate commerce. /» re Rozelle, 57 Fed. Rep. 155. 

While Williams, J., was unquestionably right in holding that Ficklen v. Taxing Dist. 
did not control absolutely the decision of the principal case, the reasoning of Fuller, 
C. J., who gave the opinion of the court in Ficklen v. Taxing Dist., seems to cover the 
principal case and take it out of the lines of Robbins v. Taxing Dist. In Ficklen v. 
Taxing Dist. the Chief Justice, in the last sentence of his opinion, declared that the 
decision applied only to commission merchants who made sales for both parties within 
and parties without the State, and had paid their license, but refused to pay a tax 
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levied on the same basis as the license He thereby undoubtedly intimated that the 
distinction between that case and Robbins v. Taxing Dist., lay in the fact that Robbins, 
who was a drummer, never made or intended to make it a part of his business to drum 
for citizens of the State, while Ficklen did a “ general ” commission business, and held 
himself open to orders from citizens of the State; but throughout the rest of the five 

ages of the opinion an entirely different distinction is clearly stated. The reasoning 
in the body of the opinion is that the tax on the drummer was clearly a tax on his prin- 
cipals who resided without the State, while the tax on the commission merchant was 
simply a tax on the business of a resident of the State, carried on within the State; and 
not a exacted as a condition of carrying on business for non-residents as distin- 
guished from residents, or as tax on goods of non-residents, it could only affect inter- 
state commerce incidentally. This line of reasoning would take the case out of the 
decision in Roddins v. Taxing Dist. ; and as the Supreme Court seems inclined of late 
to restrict the application of Robbins v. Taxing Dist., it would not be surprising to 
see the principal case reversed if it should be appealed. 


CRIMINAL LAW— INTERSTATE RENDITION — EXTRADITED PERSON NOT EXEMPT 
FROM CIVIL PROCESS. — Persons brought into one State from another on extradition 
proceedings to answer to a charge of crime are subject to civil proceedings in the latter 
State. Reid v. Ham, 56 N. W. Rep. 35 (Minn.). 

The court regards this decision as the logical outcome of the doctrine laid down in 
Lascelles v. State, 13 Sup. Ct. Rep. 687 ; 7 Harv. Law Rev. 185; which held that a person 
delivered up by one State to another may be tried for a different crime than that for 
which he was extradited. Two cases are cited in the opinion of the court, — Williams 
v. Bacon, 10 Wend. 636, and Adriance v. Lagrave, 59 N. Y. 110; but the latter is hardly 


in point, because the accused in that case had been given up bya foreign nation. The 
decision seems a sound one. 


CRIMINAL LAW — JURISDICTION —SHOOTING AT ANOTHER.— Defendant while 
standing in South Carolina shot at, but missed, a man who was in Georgia. Held, 
defendant had committed the crime of shooting at another in Georgia. Simpson v. 
State, 17 S. E. Rep. 984 (Ga.). 

The ground of objection taken by defendant’s counsel was that the bullets took no 
effect in Georgia. This objection would not seem sound, as it is clearly a breach of 
the peace of the State of Georgia to fire bullets into it, whether any one is hit or not. 
The interesting question of a double crime is raised here. ‘There is little authority on 
the subject, but it seems probable that defendant could be indicted in South Carolina 
for an attempt to kill. Brown on Jurisdiction, 92. 


Equity — TAXATION — ENJOINING COLLECTION.—Suit for an injunction to re- 
strain a sheriff from levying a tax warrant. The complaint alleged that the valuation 
placed upon the property taxed was greatly in excess of its true value ; that the assessor 
did not give the notice required by law of the meeting of the board of equalization ; 
that no meeting was ever held; and that the plaintiffs had no opportunity given them 
of appearing before the board and objecting to the valuation. There was a demurrer 
to the complaint, which the court sustained, deciding that the plaintiffs should have 
tendered or paid so much of the amount of the tax levied as they conceded was due, 
before invoking the aid of a court of equity. Otherwise the plaintiffs would not have 
to pay any of the tax levied. Welch v. Clatsop County, 33 Pac. Rep. 934 (Ore.). 

This is the first time the question has arisen in Oregon, and the case follows the 
generally established rule well stated by Mr. Justice Miller in Bank v. Kiméall, 103 
U.S. 732. 


Equity — SPECIFIC PERFORMANCE. — Municipal authorities agreed with complain- 
ant that the city should extend a sewer through plaintiff’s land, and it had not been 
done. Plaintiff seeks to enforce specific performance. e/d, equity will not interfere, 
but leave plaintiff to his action at law. Gove v. City of Biddeford, 27 Atl. Rep. 
264 (Me.). 

The court cites Kendall v. Frey, 74 Wis. 26, which went partly on the ground that 
a town or city will not be compelled to carry out such a contract, as it would be highly 
improper for a court of equity to interfere where it seemed best to the city to change 
its intentions as to the location of proposed public buildings, etc. This, of course, is 
within the jurisdiction of equity, — to determine what contracts shall be ordered to be 
specifically performed. 


JuDGMENT— Res JupicaTta — Errect oF APPEAL.— Defendant, as the adminis- 
trator de bonis non of the estate of A, widow of the testator, had brought suit in equity 
against gee plaintiffs to compel them to account for certain parts of the personal 
estate of A which A had given into their hands during her lifetime. It was there held 
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that by testator’s will A was clothed with full power of disposition of the personal es- 
tate, and that such disposition thereof, by her, to the present plaintiffs, was absolute and 
binding. The said administrator had thereupon appealed from that judgment to the Su- 
preme Court of the United States, which appeal was still pending when plaintiffs brought 
the present suit against said administrator to recover amount of a legacy to them by tes- 
tator, due after A’s death. Defendant answers, setting up that plaintiffs have already 
in their hands property received from A during her lifetime which should be applied 
to payment of this legacy. He/d, that this matter is res judicata by the final judgment 
in the previous suit between the parties, and the fact that an appeal from that judgment 
is pending does not affect the force of that judgment as a ves judicata and a bar to this 
defence. Smith v. Schreiner, 160 N. W. 160 (Wis.). 

This decision, that a pending appeal from a final judgment will not prevent the 
application of that judgment as a res judicata, opposed as it is to the weight of authority 
in the United States, shows the growing tendency to extend the doctrine of res judicata 
as a bar to multiplicity of actions between the same parties for the same cause. Tlie 
Supreme Court of Wisconsin indorses a similar principle in Meuman v. State, 76 Wis. 
112, and follows the rule as established in New York, Parkhurst v. Berdell, 110 N. Y. 
386; in Indiana, Burton v. Burton, 28 Ind. 342; and in some other States. 


MANDAMUS — MUNICIPAL Boarps. — He/d, that it is the better practice to join, as 
parties defendant in mandamus, all the members of the board which, by a vote of the 
majority, has been placed in the position of a recusant body, although the minority has 
shown an entire willingness to do the act required. The members of a co-ordinate 
body of the city government which is not recusant should not be made parties defend- 
ant. Littlefield v. Newell, 27 Atl. Rep. 110 (Me.). 

Both propositions are thoroughly reasonable. The practice of treating the recusant 
body as a whole, apart from the individual disposition of its members, is more in accord 
with strict governmental relations than the contrary view, which is well stated in Lamé 
v. Lynd, 44 Pa. St. 336. 


MUNICIPAL CORPORATIONS — LIABILITY FOR Tort. — The city of Brooklyn, hav- 
ing control of the general subject of the discharge of fireworks, granted a permit to one 
A. In the course of the discharge, the plaintiff's house was injured by the negligence 
of A. Held, that the city was liable, whether its act in this particular case was u/tra 
vires or not, for it was in the power of the city to act in regard to such a matter. Speir 
v. City of Brooklyn, 34 N. E. Rep. 727 (N. Y.). 

The general statement in regard to the liability of a municipal corporation for u/tra 


vires acts is undoubtedly correct ; but it may be doubted if the city is liable at all in such 

a case as this. See All v. Boston, 122 Mass. 344; Tindley v. Salem, 137 Mass. 171; 2 

Dillon on Munic. Corp., §§ 965, 966, in which the distinction is made that a municipal 

corporation is liable for injuries when acting in its corporate capacity, — 7. ¢., when it is 

incidentally benefited, — but not when it is acting purely for the benefit of the _— 
i 


whether voluntarily, or because of an obligation imposed in its charter. This distinc- 
tion certainly applies to this case, and it is submitted that this decision is erroneous. 
Lincoln v. Boston, 148 Mass. 578, is directly contra to the principal case. 


PARTNERSHIP — MARRIED WOMEN— SEPARATE ESTATE. — The payee of a note 
executed by the firm A. D. & Co. filed a bill in equity to subject the separate estate of 
S., a married woman who was a partner, to the payment of the note. S. had put her 
separate estate into the partnership business, but without an express agreement that 
it should be liable to firm creditors. He/d, the separate estate of a married woman 
cannot be bound by implication, but only by express agreement. Snodgrass, J., dis- 
sented on the ground that “ the creditors, the business, the dealing in and only with a 
separate estate, . . . are all to be considered ;” and so a married woman who holds 
herself out as engaging in a partnership with her separate property in fact contracts to 
bind it, though not interms. Zheus v. Dugger, 23 S. W. Rep. 135 (Tenn.). 

The majority of the court follow previous Tennessee decisions, where it is asserted 
that an express agreement is necessary to bind the separate estate of a married woman. 
8 Humph. 209; 4 Cold. 3; 2 Lea, 730; 13 Lea, 481; 85 Tenn. 412. Most of the pre- 
vious decisions in the jurisdiction, however, were cases of specialty obligations of a 
married woman, where no intention to bind her separate property appeared on the face 
of the instrument. It has been said in other States than Tennessee, with some force, 
that to hold these obligations, simply as such, binding on the separate estate would 
destroy the fundamental requisite of the equitable remedy against it ; namely, the agree- 
ment of the married woman to bind it. If, on the other hand, extrinsic evidence be 
allowed to show such an agreement, a written instrument is being altered. 22 N.Y. 
450. Neither of these objections has prevailed in England, nor in some of the States 
in this country, where the general obligation of a married woman, and nothing more, 
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has been held to bind her separate estate. 1 Craig & Ph. 48; 3 Eq. Cas. 781; 117 
Mass. 382; 15 Wis. 365; Daniel Neg. Inst., 3d ed., §§ 247 ff. These objections, how- 
ever, which may exist in the bond or note of a married woman, do not exist in the prin- 
cipal case, and in following such cases we think the Tennessee court has gone astray. 
The note here is not the note of S., but of the partnership. As is urged, “ where the 
married woman enters into a partnership . . . a legal entity is thereby created.” Her 
obligation is not on the note, but arises solely out of her contract with the firm. The 
only question in the case, then, is whether her contract must in terms bind her separate 
estate. One fails to see why the ordinary rule of contracts should not apply here, and 
why actions should not speak as loudly as words. “If,” says Vice-Chancellor Kin- 
dersley in Matthewman’s Case, 3 Eq. Cas. 787, “ the circumstances are such as to lead 
to the conclusion that she was contracting, not for her husband, but for herself, in 
respect of her separate estate, that separate estate will be liable to satisfy the obliga- 
tion.” We submit that this is the correct doctrine, and the opinion of the minority in 
the principal case ought to have prevailed. 


PERSONAL PROPERTY — PRIORITY OF CHATTEL MORTGAGE OVER LIEN. — The 
statutory lien of a liveryman is subsequent and subject to a prior recorded chattel mort- 
gage on the horse given by the owner. Suélivan v. Clifton, 26 Atl. Rep. 964 (N. J. L.). 

This case is supported by the weight of authority. Minnesota holds conéra ; but under 
the statute there in force no other conclusion could be reached. 36 Minn. 303. Kansas 
is squarely opposed to the doctrine of the New Jersey case. 21 Kan. 257. There can 
be no doubt of the soundness of the view advanced by the New Jersey court. “It is 
not to be supposed that a statute giving a lien for the keeping of an animal was in- 
tended to violate fundamental rights of property by enabling the possessor to create a 
lien without the consent of the mortgagee when the person in possession could confer 
no rights as against the mortgagee by a sale of the animal.” Jones on Liens, § 691. 


QuaSI-CONTRACT-—— RECOVERY OF MONEY PAID UNDER MISTAKE — EFFECT OF 
DEFENDANT’S CHANGE OF PosITION, — Plaintiff, as surety of an executor, having be- 
come liable to the legatees on account of misappropriation by the executor, paid over 
to defendant, who was executor of A, one of the legatees, the amount of her legacy. A 
had died without issue before the testator, and so the legacy had lapsed ; but plaintiff 
was ignorant of this fact. Plaintiff, subsequently learning of A’s death, demanded the 
money of defendant; but the latter refused to refund, having by that time distributed 
the on Oo amount among A’s legatees. e/d, that plaintiff could recover the amount 
paid, in an action of assumpsit. If defendant was acquainted with the circumstances 
when he received the money, he was bound to have communicated them to plaintiff, 
and his payment over to the legatees would be no defence; and even assuming that 
defendant was ignorant of the facts, he had not changed his position so as to make it 
inequitable for plaintiff to recover. Phettleplace v. Bucklin, 27 Atl. Rep. 211 (R. 1.). 

The decision is undoubtedly right on the assumption that defendant received the 
money with full knowledge of the facts, since he would thus have acted fraudulently, 
and no equity could arise in his favor. But on the view that defendant as well as plain- 
tiff was under a mistake, the case, it is submitted, is open to criticism. The ground for 
recovery of money paid under mistake is that it is against equity and conscience for 
defendant to keep it. As long as the parties remain 2% statu quo, the right to recovery 
is clear ; but if because of a change of circumstances defendant can show that it is not 
inequitable for him to retain the money, there should be no recovery. In the present 
case, defendant, in consequence of plaintiff's mistake, and through no fault of his own, 
by paying over the money to the legatees had changed his position so that he would 
suffer loss if obliged to refund. The parties were no longer zm statu guo, and it is hard 
to see how it was equitable, under such circumstances, for plaintiff to be indemnified at 
defendant’s expense. “It seems difficult to establish, in a case where the defendant 
cannot be said to be more responsible for the mistake made by the plaintiff than is the 
plaintiff himself, that he should in conscience return to the plaintiff money paid under 
mistake, where the result of such re-payment. is to throw a loss upon the defendant 
which he would not have suffered, had not the payment been made.” Keener on 
Quasi-Contracts, 67. Since one of two innocent parties must suffer, the more equitable 
solution would seem to be to let the loss remain where it has fallen. This view is 
supported by the following cases: 5 Taunt. 144; 4 B. & C. 281; 5 Pa. 516; 8S.& R. 
402; 7 Mo. App. 150; 63 N. Y. 253; 14 S. W. Rep. 1094; 8 Neb. 104; Keener on 
Quasi-Contracts, 59-72. It is also sustained by the rule that an innocent donee of 
property which had been acquired by fraud is not liable if he transfers it before notice 
of the equity. 30 Wis. 516; 65 Ia. 193. In accord with the principal case, see 40 
N. Y. 391; 91 N. Y. 74; 6Q. B. D. 234. 


REAL PROPERTY — ADVERSE PossESsION. — Defendant railroad company had 





242 HARVARD LAW REVIEW. 


bought certain land of plaintiff’s father, and in putting up the fence made a mistake in 
its location, leaving the vendor in possession of a piece of iand that belonged to the 
company, according to exact measurement. The vendor and his son, the plaintiff here, 
have occupied the land for more than twenty years, thinking the fence was on the true 
line. Held, one who by mistake occupies land, not covered by his deed, for twenty 
years or more, with no intention to claim title beyond his actual boundary, does not 
thereby acquire title by adverse possession beyond the true line. Preble et al. v. Maine 
Central R. Co., 27 Atl. Rep. 149 (Me.). 

This doctrine grew up from the case of Brown v. Gay, 3 Greenl. 126, improperly, as 
it seems. It was there decided that if B encloses a parcel of A’s land through mistake, 
it does not operate as a disseisin to prevent A passing the land by deed. It does not 
decide that there was no disseisin at all, only not such an one as will preclude A 
from passing title ; yet it is treated as deciding the former point. See 5 Me. 204; 31 
Me. 345. In 51 Me. 575-584 the court cites Brown v. Gay as deciding that there is no 
disseisin where there is mere occupation without any intention to claim title, “ as where 
a fence is erroneously erected on the dividing line. But if in such cases there is an 
intention to claim title, . . . though the line is fixed by mistake, it is a disseisin.” 56 
Me. 265; 64 Me. 138; 72 Me. 331; and 73 Me. 105 follow this. In the principal case 
the court recognizes the distinction taken in the cases cited, saying that here there was 
no absolute intention to claim to the fence, but only a conditional one, provided that 
the fence was on the true line. This distinction is too fine. As Hosmer, C. J., says in 
French v. Pearce, 8 Conn. 439, “ Intention is an essential ingredient. But a person 
who enters on land, believing it to be his own, does enter with that intention. ... The 
very nature of the act is an assertion of his own title and a denial of all others.” In 
accord with principal case, 34 Ia. 148; 35 Kans. 85; 33 Ala. 38; 28 Mo. 481. Sub- 
sequent decisions in Alabama and Missouri have materially lessened the force of the 
last-named cases ; see 69 Ala. 332; 70 Mo. 372. Contra, 30 Ohio St. 409; 31 Minn. 
81; 44 Minn. 432; and cases cited by Wood on Limitations, 2d ed. § 263. 


REAL PROPERTY — DEED — DOCTRINE OF RELATION. — On the 26th of March, 
1890, the plaintiff entered into a contract for the sale of certain timber-land. The 
purchaser paid the consideration called for on May 5, 1890, and on the same day the 
plaintiff delivered to him the deed of conveyance, dated March 26, 1890. After the 
making of the contract, and before the delivery of the deed, the defendant, a stranger, 
entered upon the land and cut large quantities of timber. In defence to an action of 
replevin, he now contends that the deed related back to the contract of sale, and that, 
consequently, at the time of the trespass, the title to the land was not in the plaintiff. 
Hed, for plaintiff, that the doctrine of relation is a fiction of law adopted solely for 
the purpose of justice, and is applied only for the protection and security of persons 
who stand in some privity with the owner of the land, and that, therefore, the defend- 
ant in this case, being a mere trespasser, could obtain no benefit from it. Stahl v. Lynn 
et al., 56 N. W. Rep. 188 (Wis.). 

This is a true exposition of the law of relation. The title to the land, until the 
delivery of the deed, is in the seller; but if this is unfair to the buyer or those claiming 
under him, the court will, after the delivery of the deed, consider that the title passed 
at the time of the making of the contract. With regard to strangers possessing no 
equity, however, it is as if no such doctrine as that of relation existed. Washburn on 
Real Property, vol. iii. p. 309. 


REAL PROPERTY — EASEMENT OF LIGHT — PRESUMPTION OF LosT GRANT. — 
Held, that in the case of light the presumption of a lost grant is not to be regarded as 
a matter of law, but as a question of fact, in view of all the circumstances. Wheaton 
v. Maple (1893), 3 Ch. 48 (Eng.). 

For a discussion of this case see the Notes. 


REAL PROPERTY — PARTY-WALLS — COVENANT — LIABILITY OF ASSIGNEE. — 
In 1876 one Steele covenanted in the usual form with one Small respecting a party- 
wall to be erected at once by the latter, that Steele, his heirs or assigns, should pay 
to Small, his heirs or assigns, one half the cost of said wall whenever Steele, his heirs 
or assigns, should use the same. Small built the wall, and subsequently assigned his 
land, reserving the covenant, which he later assigned to the plaintiff. Steele’s land 
was assigned to defendant, who by hertenant built upon her land, using the wall in 
question. é/d, that as to Small, the covenantee, the covenant did not merge in his 
assignment of his Jand, but remained with him a personal covenant, which he might 
properly assign, apart from his land, to plaintiff. ‘That as to covenantor, the covenant 
ran with his land so as to bind his assignee, the defendant, when he used the wall. 
Pilisbury v. Morris, 56 N. W. Rep. 170 (Minn.). 

This decision follows that in the leading case on the subject in Indiana, Condustt 
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v. Ross, 102 Ind. 166, which seems to be correct on principle. It is apparent that that 
party who uses the wall and no other should pay for it, and so the burden of the 
covenant properly runs with the land of the covenantor to that owner who uses the wall ; 
and it would seem equally clear that the covenantee in building the party-wall, one 
half resting on the land of the covenantee, does not thereby attach a benefit to his own 
land, but rather obtains for himself a personal claim upon the party who takes to him- 
self the benefit of the wall so built, and accordingly the benefit is a personal one to 
covenantee, and should be assignable by him apart from his land. The prevailing 
opinion in this country, however, is that the benefit as well as the burden of such a 
covenant runs with the land to which it relates. Savage v. Mason, 3 Cush. 500. A third 
view, that the covenant, though intended by the parties to run to assigns, is a personal 
agreement only, is found in Cole v. Hughes, 54 N. Y. 444; Gibson v. Holden, 115 Iul. 
199; Behrens v. Hixie, 26 Ill. App. 417; and Kells v. Helm, 56 Miss. 700. 


Tort — DAMAGES FOR CONVERSION OF STOCK. — He/d, that the measure of dam- 
ages for the conversion of stock by a pledgee is the value of the stock at the time it 
was converted, less the sum for which it was pledged, with interest. President and 
Directors of Franklin Bank v. Harris, 26 Atl. Rep. 523 (Md.). 

This decision is supported by the weight of authority. (See Sedgwick on Dam- 
ages, vol. 2, § 519.) A more just rule, however, would seem to be laid down by 
Baker v. Drake (53 N. Y. 210), that the value of the goods in such cases should be 
their highest market price between the conversion and the time when the owner might 
reasonably have replaced them. By such a rule the owner is placed much more nearly 
in his original position ; for if within a reasonable time he does not repurchase stock in 
the market, it may be assumed that he does not consider the speculation profitable, and 
would sell the stock if he had it. Whether he repurchases or not, he is indemnified. 
If he has repurchased stock, he is repaid the most that he can possibly have paid for it ; 
and if he has not, he is allowed the highest price for which he could have sold it. By 
the rule followed in this decision, however, if the conversion occurs on a rising market, 
the whole gain inures to the benefit of the wrongdoer; and if the innocent party wishes 
to place himself in his original position by the repurchase of stock, he must pay its 
increase in value out of his own pocket. 


Tort — LisEL. —A postal card sent by a bank to a correspondent from whom it had 
received a draft on Bowdie Bros. & Co., a mercantile firm, for collection, and reading, 
“B in hands of notary,” while in fact the draft had been paid to the bank, is libellous 
per se. Continental Nat. Bank of Memphis v. Bowdie, 23 S. W. Rep. 131 (Tenn.). 


The counsel for defendant below contended that the words here used are ambiguous 
in their application and meaning, and are not libellous fer se on the plaintiffs below, 
without extraneous facts or innuendo. The court 4e/d, however, that all that is neces- 
sary is that the words must refer to some ascertained or ascertainable person, and that 
person must be the plaintiff. It is, of course, well settled that words which are used 
to injure a person in his profession, trade, or business are actionable fer se, without proof 
of special damage. As to the words being ambiguous in their application, the following 
rule, stated by Lord Campbell, is in point: ‘‘ Whether a man is called by one name or 
whether he is called by another, or whether he is described by a pretended description 
of a class to which he is known to belong, if those who look on know well who is aimed 
at, the very same injury is inflicted, the very same thing is in fact done, as would be 
done if his name and Christian name were ten times repeated.” Newell on Defam., 
259. If asterisks be put instead of the libelled person’s name, it is sufficient that those 
who know the plaintiff should be able to gather from the libel that he is the person 
meant. It is not necessary that every one should understand it. Bourke v. Wanen, 
2C. & P. 307. “ All the libellers in the kingdom know now that printing initial letters 
will not serve the turn.” er Lord Hardwicke, in Roach v. Gawon, 2 Atk. 470. The 
decision of the principal case is undoubtedly correct. 


Torts — Quasi-ConTRACTS — DAMAGES.—A person called on the manager of 
defendant printing company, and offered, for a commission of 40 per cent, to bring him 
the printing of the Mercantile Appraisers’ List at 30 cents a line for four publications. 
A State statute authorized certain State and county officers to have this list published 
in four newspapers, and to pay therefor the usual rates of advertising, not exceeding 

© cents a line, for four insertions, to be paid by the county, which should be reim- 

ursed by the State. The manager received the county treasurer’s check for the full 
amount, and turned over 40 per cent of it, in cash, to the person with whom he dealt. 
Held, (1) that the circumstances were such as to give the manager notice that public 
officers were making private profit out of their public duties; (2) that for the negligent 
participation of the manager in such wrong against the State, the latter can maintain 
an action in tort against the company ; and (3) that the amount of damages which the 
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State is entitled to recover is the amount of the commissions, with interest. Common- 
wealth v. Press Co., 26 Atl. Rep. 1035 (Penn.). 

It was an error on the part of the Pennsylvania court to hold that the plaintiff, on 
the facts proved in this case, could not recover from the defendant, in an action of 
assumpsit for money had and received, the amount of the commissions, with interest. 
The decision as to this point proceeds upon the ground that “the defendant doves not 
have in its possession any money belonging to the Commonwealth. It did have such 
money in its hands for a moment, but only for a moment.” At that moment, as the 
court impliedly admitted, the defendant, who was a tortfeasor, would have been liable 
to the plaintiff, upon the familiar doctrine of “ waiver of tort,” in a quasi-contractual 
action ; and it would seem a commonplace in the law of quasi-contract that such defend- 
ant cannot destroy or reduce the amount of its liability by showing that it transferred 
the wrongfully acquired property in whole or in part to another. This is rendered ap- 
parent when one bears in mind that the payment of part of the proceeds of the check 
to the party who proposed the tortious transaction was a part of such transaction. In 
connection with this case it is interesting to find that Mr. Keener, in his recent work on 
Quasi-Contracts, while discussing the nature of the liability of joint tortfeasors where 
the tort is waived, has been careful to avoid the conclusions reached in Commonwealth 
v. Press Co. See Keener on Quasi-Contracts, pp. 200-203. 


TRUSTS — PURCHASER WITH NOTICE FROM PURCHASER WITHOUT. —A purchaser 
of land with notice of prior equities from a purchaser without notice gets a clear title. 
Klinger v. Lewler, 34 N. E. Rep. 698 (Ind. Sup. Ct.). 

The decision is correct. The court quote as a cogent reason for the rule 2 Perry 
on Trusts, § 830, that such a purchaser is protected, “ not on his own merit, but on the 
merit of the innocent purchaser; for if such a purchaser could not sell the estate, he 
would be deprived of one of the valuable attributes of his property.” It is respectfully 
submitted that the reason given by the court in their quotation from the learned author 
of Perry on Trusts is defective, in that it looks at the question from the standpc int of 
the wrong party. Were it the merit of the innocent purchaser which protects one who 
buys from him, then a fraudulent trustee or vendee who regains the land from an inno- 
cent purchaser to whom he has sold it would take the title free from any equities. 
Such, however, is not the law. 2 Perry on Trusts, § 830, note 5. 1 Ames’ Cases on 
Trusts, 287, second paragraph, where cases are fully collected. Justice does not permit 
a dishonest trustee who sells trust property to an innocent party to buy it again and 
keep it for himself; equity will not allow him to set up his own wrong in defence. 
The truth is the defendant is protected on his own merit. He has obtained a legal 
right without being in any sense a party to a dishonest transaction, and he has paid 
value for it; consequently he has all the privileges of a purchaser without notice. 


WILLS— CHARITABLE BEQUESTS. — A direct bequest to an unincorporated but 
regularly organized charitable association, is valid, although no limitation be made as 
to its use. Hadden v. Dandy, 26 Atl. Rep. 464 (N. J.). 

The point is a new one in the State, but the case follows Wellbeloved v. Jones, 1 Sim. 
& S. 40, and quotes the case in 35 Pa. 316, as a direct authority. There the theory is 
laid down that as the rules of the society provide for the application of its funds to 
charitable purposes, the bequest must be taken to be a charitable one, and is therefore 
not too indefinite. 
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A TREATISE ON THE LAw oF Quasi-Conrracts. By William A. Keener. 
Baker, Voorhis, & Co. New York. pp. xxxii and 470. 

Professor Keener has rendered a great service to the law and the legal 
profession in writing a book on quasi-contracts. So much confusion of 
thought, resulting in errors of decision, lurks in the term “contract” im- 
plied in law that the only possible way to satisfactory treatment of this 
branch of the law lies in ceasing to speak or think of such obligations as 
forming part of the law of contracts. In no other way will the dissimi- 
larity of quasi-contracts from true contracts, and their similarity to con- 
structive trusts, obtain recognition; and without recognition of this 
dissimilarity and similarity, correct reasoning on the cases is impossible. 
All this has been pointed out in recent years in a few scattered judicial 
opinions, articles in law reviews, and statements in books on various 
subjects ; but the impression of the truth as yet made on the legal pro- 
fession .is slight. There is reason to hope that a text-book wholly de- 
voted to the subject, and discarding altogether both in the title and in 
the text the use of the word “ contract” for an obligation imposed by law, 
will lead to a more general understanding of this difficult branch of the 
law. 

Professor Keener’s handling of his subject is thorough and care- 
ful. The book is evidently the result of long and careful study of the 


’ cases, and reflection on the principles underlying them. Doubtless be- 


cause of the lack of systematic treatment of the subject, to which we 
have adverted, there has been scant discussion of the general principles 
governing the cases, which have been dealt with in groups by the courts, 
the relation of one group to the others not being generally observed. 
Professor Keener, following the division suggested by Professor Ames 
(The History of Assumpsit, 2 Harv. Law Rev. 53, 64), finds in the doctrine 
that no one shall be allowed to enrich himself unjustly at the expense of 
another, the general basis of recovery in quasi-contract in the great 
class of cases where the plaintiff’s right is founded neither on a record, 
nor on a statutory, official, or customary duty. While the doctrine of 
unjust enrichment has not been acknowledged in terms to any great 
extent by the courts, we believe no one who examines the cases cited 
by Professor Keener can fail to admit that it furnishes the best key to 
the decisions. The author’s endeavor is evidently to elucidate principles, 
not simply to compile a digest of decisions ; and he does not hesitate to 
disagree with cases which he believes to be contrary to principle. An 
excellent illustration of this is his treatment of the doctrine that mistake 
of law gives no right of recovery. His statement of the development of 
the doctrine, showing the slight foundation on which it originally rested ; 
his criticism of the doctrine ; and his dealing with the question, What is 
a mistake of law, and what is a mistake of fact? are admirable. A care- 
ful reader might not wholly agree with a few of the author’s conclusions ; 
for instance, in regard to cases arising from payment of money under mis- 
take as to the genuineness of negotiable instruments. The cases denying 
recovery to a drawee who has paid an innocent holder of a draft upon 
which the drawer’s signature is forged seem adequately explained by the 
doctrine of equal equities, and the cases allowing recovery to a drawee 
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who has paid an innocent holder of a draft upon which an indorsement 
in the holder’s chain of title is forged, seem sufficiently distinguished by 
the suggestion that the holder’s right really. arises from subrogation to 
the rights of the true owner. The ingenious case put on page 158 does 
not convince us that subrogation is not the true ground of recovery. 
If the question were fully argued, it is perhaps not certain that a 
recovery would be allowed, and if allowed, it would only indicate that 
the wife had a right, though deprived of a remedy for reasons of public 
policy, and that the drawee, not suffering under any difficulty as to 
remedy, was allowed to enforce the right. The direct enforcement 
of an equitable right as if it were a legal right is no novelty in the 
law of negotiable paper. Again, the criticism on page 38 of Zaylor 
v. Hare and similar cases denying a recovery of license fees paid 
for the use of a patented invention on the patent proving invalid, does 
not seem to us merited. Every one who deals with patents knows the 
possibility of their being subsequently held invalid. It is something of 
which the licensee may fairly be said to run the risk. He prefers to pay 
a license fee rather than contest the patent, and he gets what he pays 
for. The case put by way of illustration on the same page of a man 
paying rent for his own land is obviously not in point. In that case the 
defendant is a disseisor, a tort-feasor, and is liable as such to account 
for the rents. The plaintiff is, therefore, entitled to recover the rents 
received by the defendant whether paid by himself or a third person. 

But however we may differ occasionally from the author’s views, we 
feel sure that no one can fail to admire the close, logical reasoning that 
supports them. We venture to predict that this book will be for many 
years the recognized authority on the subject with which it deals, and we 
shall be disappointed if it does not exert a noticeable influence towards 
uniformity of decision. Ss. W. 





A TREATISE ON THE Law oF INSURANCE (excepting Marine Insurance). 
By Arthur Biddle, M.A. Philadelphia: Kay and Brother, 1893. 
2 vols. pp. civ, 649; 764. 

This is a thorough, exhaustive, and well arranged and digested treatise 
upon its subject. Practically all decisions relevant to insurance are in- 
cluded ; they are put where they belong, and a capacious index furnishes 
a ready guide. The arrangement, by its scientific classification of the 
subject, furnishes firm ground for the propositions advanced, and presents 
them in logical order. ‘“ Books,” “ Parts,” “Chapters,” “ Divisions,” and 
“Sections” bring one finally to the propositions determined by the cases. 
The order of the arrangement is that of time, and carefully follows out 
the course of the contract of insurance from its inception between the 
parties to the final verdict for damages. 

The general practitioner and the insurance lawyer will find the book 
a very valuable aid in the labor of collecting and preparing authorities. 
But together with many of the text-books which daily come from the press, 
it has one serious fault. Beyond the orderly arrangement which leads 
a lawyer to the cases which he wishes, there is nothing. Little, if any, 
criticism of cases is inserted, and upon the development of the law of 
insurance, its reason for being, and its possibilities, we are given no as- 
sistance. Cases contradictory in result are regularly condensed and put 
side by side in the text without a suggestion that either is wrong, or an 
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offer of any ground upon which to distinguish them. Rarely (as in secs. 
523, 1291) we get a brief, pleasant mention of the author’s views ; but 
when (in section 1032) we are referred to a “discussion” of the effect 
of fraud on the avoidance of a contract, we find only a dry statement of 
some decisions. The book may, therefore, be contrasted, to its disadvan- 
tage, with those which do attempt to explain the law. It is nevertheless 
good of its kind, and a monument of hard, conscientious, in its way fruit- 
ful labor. It is no contribution to the advancement of the law, but it 
ought to be of assistance to any practising lawyer. R. W. H. 





THE Mark IN Europe AND America. A Review of the Discussion on 
Early English Land Tenure. By Enoch A. Bryan, A.M., President 
of Vincennes University, Indiana. Boston: Ginn & Co., 1893, pp. 
vi, 164. 

This little book, the author says in the preface, was written during a 
year of rest from his regular duties and while investigating the subject 
at Harvard University. It is an examination of the theory of the Ger- 
manic mark and of the earlier and later evidence adduced in support of 
that theory. The author calls attention to the fact that the advocates 
of State ownership of land look upon the theory of the mark as affording 
an historical basis for their scheme, and that it may in the future play an 
important part in practical politics. The review of the evidence is im- 
partial, but President Bryan seems on the whole disposed to agree with 
such destructive critics as Fustel de Coulanges and Seebohm in attribut- 
ing a comparatively small influence to the mark in the development of 
our present institutions. The book is pleasantly written in a simple 
style, and will put the general reader in possession of the principal facts 
and the different views relating to the mark. It contains an index and a 
list of the authorities referred to. G. R. 





COMPARATIVE ADMINISTRATIVE Law. An Analysis of the Administrative 
Systems, National and Local, of the United States, England, France, 
and Germany. By Frank J. Goodnow, A.M., LL.B. 2 vols. New 
York: G. P. Putnam’s Sons, 1893. For sale by W. B. Clarke & Co. 

The author has done a great service to jurists. His definition of the 
subject as ‘‘that part of the public law which governs the organization 
and action of the administrative power in the government” is sufficient 
to indicate its importance. 

As a supplement to constitutional law, the book is very valuable for its 
analysis, classification, and historical summary, and not the less so from 
the fact that it is purely empirical rather than speculative. 

Professor Goodnow has scientifically distinguished his subject from other 
closely related branches of the law, and points out that a recognition of 
this distinction would have prevented such a decision as that in the Dart- 
mouth College Case. A chapter particularly thoughtful is that which 
contains an examination into the nature of the powers inherent in each 
department of government; but the main purpose of the book, the com- 
parison of the administrative systems of the four countries, is what con- 
stitutes its chief merit. Cc. P. He 
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ABNORMAL Man: being Essays on Education and Crime and Related 
Subjects ; with Digests of Literature and a Bibliography. By Arthur 
MacDonald, Specialist in the Bureau of Education. Washington : 
Government Printing Office, 1893. 8vo, pp. 445. 

This “circular of information” contains the result of a number of 
essays published by the author in foreign and domestic periodicals, 
together with a very full bibliography, covering over two hundred octavo 
pages. The text of the book conveys much interesting information not 
very well digested or arranged, and includes a number of reviews or 
abstracts of the principal works upon criminology. The chief value of 
the publication, however, lies in the bibliography, which is believed to 
be the first in its field, and which is certainly sufficiently complete to 
meet the author’s aim in serving as a basis for independent study “of 
any phase of the subject.” E. B. A. 





HANDBOOK OF THE LAw oF Brits AND Notes. Designed especially for the 
use of Instructors and Students in Law Schools. By Charles P. 
Norton, Lecturer in the Buffalo Law School. pp. iv, 376. St. Paul, 
Minn. : West Publishing Co., 1893. 

This book is intended by Mr. Norton “for students in law schools and 
law offices.” It contains a careful statement of the elements of the law 
and theory of bills and notes. The leading principles are well picked 
out in large-faced type, and appropriate lists of questions are put at the 
ends of the chapters. Its only faults are due to the rigid limits placed 
upon it by the author; for it does not attempt to give familiarity with the 
theory and practice of the law by going, even occasionally, into the intri- 
cate and doubtful or the practical questions. It is only a book for 
beginners, and to such it should prove serviceable. R. W. H. 





THE AMERICAN DiGEstT ANNUAL FOR 1893. Sept. 1, 1892, to Aug. 31, 
1893. Prepared by the Editorial Staff of the National Reporter 
System. St. Paul, Minn.: West Publishing Co., 1893. 

This digest, probably the best of its kind, appears with marvellous 
promptitude. The size is about the same (pp. 5715) as last year, and 
there are few, if any, changes in the admirable facilities for reference 
and cross reference. R. W. H. 





